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ATTORNEY-GENERAL MILLER. 


S i office of Attorney-General of the 
United States is one of the most im- 
portant and responsible to which a lawyer 
can be called. He it is who represents the 
Government both as ‘prosecutor and de- 
fender in all suits in which it may become 
involved, and it is he, as well, who is called 
upon for opinions upon all questions involv- 
ing points of law which may arise in any 
of the Departments. He is also the Presi- 
dent’s legal adviser. The office, therefore, 
it will be seen, is no sinecure, but is one 
demanding unremitting personal applica- 
tion and requiring the very highest legal 
attainments for the successful performance 
of its duties. 

We take pleasure in presenting to our 
readers an excellent portrait and a_ brief 
sketch of the present incumbent of this 
important office. 

William Henry Harrison Miller, the pres- 
ent Attorney-General of the United States, 
was born at Augusta, Oneida County, in 
the State of New York, Sept. 6, 1840. His 
father was a farmer, and, like most farmers 
at that time was possessed of very moder- 
ate means. Young Miller’s youth was spent 
upon his father’s farm, and his early edu- 
cation was obtained at the district school, 
which he attended during the winter months 
when his services were not required by his 
father. 

Notwithstanding the disadvantages under 
which he labored, he developed a love for 
study which enabled him to surmount all 
these difficulties, and before he had reached 
the age of seventeen, he had fitted himself 

a 





for, and entered, Hamilton College. During 
his college course he still continued to work 
on his father’s farm, and it was not until 
after his graduation that he gave up this 
agricultural pursuit. 

Upon leaving college he went to Maumee 
City, Ohio, where he became the principal 
of the school in that place, and taught there 
until May, 1862, when he entered the army 
as a lieutenant in the Eighty-fourth Ohio 
Regiment. After serving in Western Vir- 
ginia and Maryland, he left the service, and 
in October, 1862, went to Toledo, where he 
entered the law office of the late Chief-Jus- 
tice Waite, as a student. 

Having been offered the position of Su- 
perintendent of Schools in Peru, Indiana, 
Mr. Miller left Toledo and went to Peru, 
where he remained until 1865. During this 
time he devoted all the spare moments al- 
lowed by his official duties to the study of 
the law. In the spring of 1866 he com- 
menced the practice of his profession in 
Fort’ Wayne, Indiana, where he remained 
for eight years, building up, by his untir- 
ing devotion and industry, an excellent 
practice. In 1874 he removed to Indian- 
apolis, and became a partner of General, 
now President, Benjamin Harrison and 
Judge C. C. Hines. After that time he 
continued to reside in Indianapolis until 
last spring, when he was appointed by 
President Harrison Attorney-General of the 
United States. 

Up to the time of his appointment Mr. 
Miller had held but one office, — that of 
Superintendent of Schools in Peru, Indiana. 
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IFTY years ago, De Tocqueville, writ- 
ing upon the phenomena of American 
democracy, delivered the following opinion 
of American lawyers,—an opinion which 
sounds almost startling even to an English 
reader, who knows how great is the social 
eminence of the bar in his own country. 
“If I were asked,” says the French philoso- 
pher, “ where I place the American aristoc- 
racy, I should reply, without hesitation, 
that it is not composed of the rich, who.are 
united together by no common tie, but that 
it occupies the judicial bench and _ bar.” 
This appears even more strange when we 
recollect the comical anecdotes which from 
time to time crop up in English journals 
(more especially in the “silly” season), and 
which are evidently derived from American 
papers, of advocates, in spite of the remon- 
strances of the judge, fighting in court and 
rolling over each other and their briefs for 
a short while, when order is restored and 
the case proceeds; or of judges sitting 
and “ whittling” sticks while they listen to 
the speeches of the opposing advocates. 
But the truth is that not only have times 
changed since De Tocqueville wrote, but 
that stories of this description are easily 
explicable when the extraordinary power of 
“romancing” which the Yankee reporter 
possesses is considered, and when, also, we 
recollect what an utter absence of respect 
there is in the United States for forms and 
ceremonies apart from common-sense and 
justice. It must be remembered, too, that 
there are thirty-eight States (1883) of the 
Union, some of which display a civilization 
which is in advance of our own, while others 
are barely freed from the control of Judge 
Lynch. It is our aim in the present paper 


to try to present a consistent and concise 
account of the character, acquirement, and 
social position of the legal profession in the 
United States of America. 

Our readers are doubtless aware that each 
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State of the Union has its own independent 
courts of justice. Over them all is the Su- 
preme Court of the United States, of which 
there are seven judges, which sits at Wash- 
ington, and decides all questions which 
concern’ the intercourse of the Union with 
other nations, and all disputes between one 
State and another or between an individual 
and a State. All questions about its own 
jurisdiction are decided by this court with- 
out any appeal. Some idea of the impor- 
tance of this tribunal can, perhaps, be 
gathered from the fact that a casual spec- 
tator may hear called the case of “ The 
State of New York v. The State of Penn- 
sylvania,” especially when it is recollected 
that either of these States is about as big 
a place as the whole of England. To the 
judges of this court, also, a most tremen- 
dous power is given. They have the right 
to decree that any bill which has passed 
the two national chambers of Congress and 
the Senate is void, as being contrary to the 
letter and spirit of the Articles of Union and 
the Constitution. The importance, there- 
fore, of the judges of the Supreme Court 
is something before which that of Lord 
Selborne on the woolsack, or of Lord Cole- 
ridge in “all his glory,” sinks into the 
merest insignificance. It need scarcely be 
remarked that the extra-judicial utterances 
of judges who are armed with this power, 
possess the utmost political importance, and 
create a far greater stir than that recently 
made by the judgment of the Lord Chief- 
Justice upon the recent case of Mainte- 
nance. Perhaps we may venture to remark 
that the vexed Bradlaugh question would 
have speedily been decided in America, 
without the necessity for the rummaging up 
of forgotten statutes and for unseemly liti- 
gation between Mr. Bradlaugh, the Speaker, 
Mr. Newdegate, and the Sergeant-at- 
Arms, and the rest of the parties to the 
squabble. 
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But it is with the lawyers who practise in 
the different States of the Union that we 
have chiefly to deal. An American lawyer, 
whom we catechized some years ago upon 
the character of the profession of his coun- 
try, sapiently and sententiously remarked, 
“Wal, in America we have lawyers and 
lawyers.” This oracular remark needs some 
explanation. There is, of course, only one 
branch of the profession there. Every law- 
yer, or “counsellor-at-law,” to give him his 
full title, can do any work which is allotted 
to a solicitor here, and can appear in any 
court of his own State and in the Supreme 
Court. In fact, if we class the two legal 
professions of England together, and com- 
pare them with the one legal profession in 
the United States, we shall hardly be able 
to refrain from the trite conclusion that 
“ Pompey and Ceesar are very much alike, — 
especially Pompey.” An American lawyer 
may be a Mr. Benjamin, or he. may be a 
Yankee, Mr. Fogg. But, nevertheless, there 
are certain marked differences between the 
two countries which cannot fail to strike the 
observation, and they are the natural results 
of the manners and customs of the country 
in which they arise. 

First, then, we can notice how a process 
of “natural selection ” decides which branch 
of the profession, that of advocacy or admin- 
istration, a young lawyer adopts. Most men, 
when at first admitted, naturally take work 
of any description. The more influential 
firms, which are composed of older men, 
usually arrange that some of the partners 
shall devote themselves to advocacy and 
some to the routine work. But it must not 
be supposed in the least that briefs never 
go out of the firm. In all the chief cities 
there are many counsellors-at-law who are 
barristers pure and simple; they receive 
briefs from all firms and belong to no firm 
themselves; nor is it unusual for the advo- 
cate-member of one firm to be briefed by 
another, although, of course, the advocate 
in question considers that his own firm has 
the “first call” upon his services. 





In the next place, a visitor to a court of 
justice cannot fail to be struck with the utter 
absence of the ceremonial element. Neither 
judges nor counsel wear robes of any descrip- 
tion. The latter are to be seen arrayed in 
light suits, sitting down with one leg thrown 
over a handy chair while they address the 
judge (who is “Sir,” and not “his Lord- 
ship”). We were present once in the High 
Court of New York City on “ Motion Day.” 
On a dais at the end of a large plain room, 
sat an elderly gentleman in a short jacket 
and a white waistcoat. Round the dais was 
a semicircular barrier, about three feet high, 
over which the lawyers leant, with their straw 
hats dangling in their hands, while they made 
their applications to the judge. There was 
much noise of counsel talking together, but 
the utmost decorum prevailed. This, how- 
ever, was in the “ Empire City,” and it must 
not be forgotten that in many provincial dis- 
tricts the proceedings are of a very primitive 
nature. The judges who go on circuit in 
some of the Western States, we hear (but 
these things, as Herodotus says, when he 
introduces one of his cock-and-bull stories, 
we relate only from hearsay), hold their 
court in the open air, under a big tree, while 
two rival “ colonels ”’ (that is, late volunteers) 
argue for the respective parties. 

With the remarkable genius for advertise- 
ment which the nation displays, it is not 
astonishing that the lower class of law- 
yers should advertise themselves and their 
acquirements. We believe that an adver- 
tisement like the following is not at all un- 
common : — 


“COLONEL JEDEDIAH LEE, 
COUNSELLOR-AT-LAW, 
83 West 42D STREET, CINCINNATI. 


Debts collected with economy and despatch. 

Conveyancing executed upon the cheapest terms. 

Criminals defended successfully. : 

(The Colonel secured twenty-three acquittals dur- 
ing the preceding year.) 

The Colonel is always in attendance. 

N.B. 5th Floor right. Go up by the elevator. 

Knock and ring.” 
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We have seen in the daily papers scores 
of lawyers’ advertisements which are not al- 
together unlike the above. The better class 
of lawyers, however, as may be well under- 
stood, generally refrain from advertisement. 
But to return to our original text. The 
chief thing which prevents the lawyers in 
America, at the present day, from represent- 
ing the aristocracy of the country, is their 
close connection with the disreputable wire- 
pullers and professional politicians. There is 
a large class of men in the United States 
who are politicians by profession ; that is to 
say, they are vote-mongers, manipulators of 
majorities, and dispensers of patronage. And 
when it is recollected that at the present 
day in America all the appointments, judi- 
cial and otherwise, of every description and 
in every State are distributed amongst the 
members of the victorious party, it becomes 








evident that, as most of these “ politicians ” 
are lawyers, and as they are often rewarded 
by judicial appointments, some kind of degra- 
dation of the bench and the profession must 
necessarily follow. It speaks volumes for 
the integrity and capability of the, American 
lawyers of to-day that they still occupy any 
social position at all. There are other rea- 
sons, too, which have tended to the corrup- 
tion of the profession in America. The 
excessive worship of wealth, which taints 
the American character, must have induced 
the lawyers, like the traders and stock-job- 
bers, to make money by any means, fair 
or unfair, since money will whitewash the 
most spotted reputation ; but it is to their 
connection with the trade of politics that 
the lawyers, in America, owe any loss 
of social reputation which they have expe- 
rienced. — Pump Court. 





STRANGE 


CURIOUS collection of tenures and 
services, selected with a special view 
to their singularity, has fallen into our 
hands, from which we may contrive to 
pick out much interesting matter. Its 
author is one “Thos. Blouse of the Inner 
Temple, Esquire,” and the book is entitled 
“ Antient Tenures of Land and Jocular Cus- 
toms of Some Mannours, made publick for 
the diversion of some and the instruction of 
others.” The book was printed in 1679, “for 
Abel Roper at the Sun; Thos. Basset at 
the George; and Christopher Wilkinson at 
the Black Boy; all in Fleet Street ;” and 
it bears, moreover, the imprimatur of the 
celebrated Francis North, who, “ well know- 
ing the learning and industry of the author, 
doth allow the printing of this book.” But 
to our extracts. 
War, naturally enough in those days — 
and we are engaged almost exclusively with 
the first Plantagenet kings — formed the 








TENURES. 


chief object of anxiety and service. The 
obligation to serve, either personally or by 
deputy, in the royal army, with horse and 
arms for forty days, whenever the sovereign 
chose to go to war, formed the customary 
tenure on which a knight’s fee was held. 
The conditions were, however, often varied. 
Some tenants undertook to supply one or 
more foot-soldiers, armed with pikes, bills, 
or bows ; or else furnished weapons, — two 
hundred arrows; so many bows without 
strings ; sometimes, but more rarely, cross- 
bows ; and once or twice we find the con- 
dition laid down of providing the larger 
description of dart and _ stone-throwing 
engine, called a catapulta. In some cases, 
also, the military services were to be ren- 
dered wherever it pleased the king to carry 
on hostilities; in others, the tenant was 
bound to follow his Majesty only in his wars 
with Scotland or Wales, The barony of 
Burgh, on the Sands of Cumberland, and 
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some other estates in the same county, were 
granted to occupiers on the condition of their 
blowing horns to give alarm whenever an 
invasion of the Scots was perceived. Wre- 
noe, son of Meuric, held lands in Shropshire 
upon the serjeantcy of officiating as /atimer, 
or interpreter, between the English and 
Welsh on diplomatic occasions. The prices 
of certain weapons are shown by the terms 
on which these articles might be commuted 
for money : thus, a pole-axe was redeemable 
for 12d., and a sword for 3s 4d. 

Sports came next to war. Innumerable 
estates were granted to holders on condition 
of keeping or training hawks and hounds for 
the king’s use; of providing spurs, hunting- 
horns, cross-bows, arrows, for the chase; 
or of keeping a royal forest clear of destruc- 
tive vermin. William the Conqueror granted 
to Robert Umframville, the lordship, valley, 
and forest of Riddesdale, in Cumberland, 
under condition of his defending that part 
of the country “forever from wolves and 
enemies,” giving him, moreover, the sword 
worn by his Majesty when he first entered 
the country. Johannes Engaym held an 


‘estate in Huntingdonshire from Henry III., 


subject to his chasing wolves, foxes, and cats 
(“currendi ad lupum, vulpem et cattum”) 
and exterminating all manner of vermin in 
that part of the country. A manor in Kent 
was held under Edward I., by Bertram de 
Criol on condition of providing a vauterer, 
or dog-leader, to take charge of the hounds 
trained to hunt the wild-boar, whenever the 
king visited Gascony. Vauterer, Latinized 
into velterarius, seems to be derived from 
the old French word vaultre, meaning “a 
mongrel hound.” The vauterer in the in- 
stance we have cited was engaged to accom- 
pany the royal train “as long asa pair of 
shoes worth four pence would last.” This 
period of service is prescribed in many other 
instances. The high value attached to ani- 
mals trained for the chase is curiously exem- 
plified in the dues paid annually by the county 
of Wilts, and which comprise “a hawk worth 
xx pounds and a horn worth xx shillings.” 





The Plantagenet kings were great travel- 
lers, — rivalling in their locomotive propen- 
sities her present Majesty, although they 
enjoyed no facilities of steam-yachts or 
special trains. For travelling, accordingly, 
they took care that their tenants should 
make fitting provision. Many manors were 
held on the tenure of furnishing bridles, 
housings, and other horse-gear for the king's 
use; of shoeing his Majesty’s horses, or 
carrying hay to his stables. An estate at 
Cuckney, in Notts, was held by a tenant 
who was bound to shoe the king’s palfrey 
on all four feet, using, however, royal nails 
and materials. If, by his unskilfulness, the 
animal was lamed, the tenant was bound 
to provide another, of not less than four 
marks’ value, or £2 3s 4d. Edward I., con- 
sequently, paid at least forty-three shillings 
for his riding-horses. By way of provision 
for royal voyages by sea, several towns on 
the coast were under obligation to find 
ships, rigging, or sailors. Some lands were 
held by individuals on the tenure of pulling 
an oar or hauling a rope in the royal galley. 
Among others Solomon Attefeld enjoyed a 
manor in Kent, on the serjeantcy of holding 
the king’s head whenever he journeyed by 
sea. 

Many services now performed by the 
functionaries of the law were at this period 
attached to the tenures of landed estates. 
The duty of serving writs, acting as thief or 
debtor catcher, — “ cachepolli,” as they were 
called in the mongrel Latin of the time, — 
of escorting money on its way to the royal 
Exchequer, and of aiding in various shapes 
the administration of law or security of the 
subject, were imposed on many tenants under 
the crown in every country. The most disa- 
greeable function of this kind, however, 
which we find recorded, devolved upon the 
occupiers of certain messuages and lands 
at Stanley, in Warwickshire, who held the 
property upon the service “of erecting the 
gallows and hanging the thieves.” 

We catch, in some of these tenures, curi- 
ous glimpses of the homely and simple way 
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in which even monarchs lived five or six 
centuries ago. Thus, Willielmus filius Wil- 
lielmi de Alesburg, for a manor in Bucks, 
provided straw for the king’s bed, and rushes 
to strew his chamber ; paying, besides, three 
eels in winter, and two green geese thrice 
a year, for his Majesty’s use. Richard Stan- 
ford paid a pair of tongs yearly into the 
royal exchequer. Bartholomew Peyteryn 
brought every Christmas a sextary — about 
a pint and a half —of gillyflower wine. The 
Lord Stafford held a manor in Warwick- 
shire from Edward I. upon paying annually 
a pair of scarlet hose, to which we find the 
extravagant value of 3s. was attached. Eus- 
tache de Corson paid to the king for his 
lands in Norfolk twenty-four herring-pies 
upon their first coming in. Walter Truvell 
held a Cornish acre — equivalent to about 
sixty statute acres — on condition of finding 
a boat and tackle to fish for the king so long 
as he resided in Cornwall. One Robert, the 
son of Alexander, was tenant of the manor of 


Wrencholm, from King John, for keeping | 


the royal hogs during certain months of the 
year. The nature of the service and the 
absence of surname in this instance, prove 
that the tenant did not belong to the gentle 
races. Walter le Rus and his wife enjoyed 
twelve acres in Eggefield, for repairing the 
ironwork of the king’s ploughs. William I. 
gave to Simon St. Liz, a noble Norman, the 
town of Northampton and whole hundred of 
Fatheley, then together valued at £40 per 
annum, to provide shoes for his horses. As 
singular characteristics of the times, we notice 
that several estates were held upon the ser- 
vice of maintaining a certain number of 
“meretrices,” which the interpreters trans- 
late into “laundresses,” at the royal court 
or camp in London or elsewhere. Finally, 
we may remark that Henry I. gave a manor 
in Salop to Sir Ralph de Pickford, to hold 
by the service of providing dry wood for the 
great chamber in the royal castle of Bridge- 
north “against the coming thither of his 
sovereign lord the king.” 

Religious, ceremonial, and comical ser- 












vices were tolerably frequent. T. Winchord, 
for lands in Leicestershire, was bound to 
repeat daily five Paternosters, and as many 
Ave Marias, for the souls of the king’s pre- 
decessors. Johannes Russell, for two hides 
of land at Papsworth, in Cambridgeshire, 
was required to feed two poor persons, and 
pray for the souls of the royal progenitors. 
The market price of “ Paternosters” is 
shown by another tenure, in which the five 
daily repetitions are conditioned as rent for 
land valued at only $s. a year. Among the 
ceremonial observances, or what would now 
be termed peppercorn rents, were a silver 
needle, an arrow-head, a wicker basket, a 
curry-comb, a white dove, a red rose, a 
maple-wood drinking-cup, and many others. 
The Countess of Warwick, in the reign of 
Edward I., held the manor of Hokenorton 
(Hogsnorton ?), in Oxfordshire, by carving 
at the king’s Christmas-dinner, keeping, 
moreover, the knife used on the occasion 
by way of fee. But among the most ludi- 
crous tenures was that of Rowland de Sarcere, 
who for one hundred and ten acres of land in 
Suffolk was bound every Christmas Day to 


come into the king’s presence and there per-’ 


form “unum saltum et unum sufflum,” —that 
is, to cut a caper and trumpet with his 
cheeks, — together with some other antics 
for his Majesty’s diversion. This service 
was rendered to Edward I. ; but afterwards, 
being considered indecorous — whether to 
the king or the performer, we are not told — 
was commuted for a fine of Ar 8s. a year. 
The queen, when there was one, had her share 
in these services, receiving from all money 
fines ten per cent, under the denomination 
of “queen’s gold,” but sometimes enjoying 
her peculiar and especial privileges. For 
example, Peter de Baldewyn, for his estate 
in Surrey, was under obligation “to go wool- 
gathering for the queen among the thorns 
and briers,” or, in the original law-Latin, 


‘“ad colligendam lanam per albas spinas.” 


By this service seems to be intended the 
collection, for the queen’s use, of the locks 
of wool left by the sheep when feeding 
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among the thorn-bushes. The duty was 
commutable at 20s. per annum. 

The cost and value of sundry articles of 
manufacture, agricultural produce, and do- 
mestic animals are shown by the terms 
at which the fines were assessed. We have 
mentioned a few instances already. Some 
tenants of the Earl of Warwick, who were 
bound to mow his hay and reap his corn, 
were allowed, after hay harvest, to take the 
Earl’s “best mutton” —that is, sheep— 
“but one, or xivd. in money ; and after corn- 
harvest, his “ best cheese” but one, or vid. 
in money, together with the vat in which 
the cheese was made, full of salt. 

Our list is getting over-long, and yet might 
be curiously extended. We will finish it, 
however, by describing one of the most valid 
tenures or titles which the landed proprietors 
of those early days could produce for their es- 
tates. King Edward I., we are told, having 
caused inquisition to be made by his justices 





of certain of his great subjects concerning 
the warrant on which they held their lands, 
John Earl Warren and Surrey showed them 
an old sword, saying: ‘“ Behold my warrant! 
My ancestors, coming into the land with 
William the Bastard, did obtain their land 
with the sword; and I am resolved with 
the sword to defend them against whom- 
soever shall attempt to dispossess me. For 
the king did not himself conquer the land 
and subdue it; but our progenitors were 
sharers and assistants therein.” And “ good 
sharers,” adds our author, “ were they, for it 
appears that the first Earl Warren was, at 
the time of the survey, possessed of two 
hundred lordships in’ several counties in 
England, whereof Coningsburgh in York- 
shire was one, which had twenty-eight towns 
and hamlets within its soke.” Happily, no 
such accumulation of estated property is 
now to be found, even in the “ Dukery.” — 
Chambers Journal. 





DOOLING vs. BUDGET PUBLISHING COMPANY. 


144 Mass. 258. 


By Austin A. Martin. 


[The publication of an article stating that a dinner furnished by a caterer on a public occasion to the 
Ancient and Honorable Artillery Company of Boston was “ wretched,’ and was served “in such a way 
that even hungry barbarians might justly object,” and that “the cigars were simply vile, and the wines not 
much better,” is not actionable, without proof of special damage.) 


OD bless us, worthy counsellors ! 
JZ God bless us, gentles all! 
A woful dining once there did 
In Boston town befall. 


To tramp the streets with fife and drum, 
The Ancients took their way ; 

Long did their gallant stomachs rue 
The feasting of that day. 


For, after grisly war’s alarms 
In many a muddy street, 

To brace their martial bodies up, 
Round festal board they meet. 





A specious bill of fare, good sooth ! 
But when they did essay 

To actually taste the food, 
It filled them with dismay. 


And false as Judas was the “ wine” 
From tinselled flasks did flow ; 

No sunny grapes of fair Provence 
Their juice did there bestow. 


And when the grewsome feast was done, 
The “ Pure Havanas ” came: 

Ah then, God wot! the warriors brave 
Their bile did straight inflame. 
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No foreign clime the weed had borne, — 
The Ancients stood amazed ; 

The good old State Connecticut 
The dull brown leaves had raised. 


Forbear! no more! we draw the veil 
Upon the closing scene ; 

The wrath and oaths of those brave men 
Were sore and hard, I ween. 


In Flanders erst the army swore 
Most terribly, ’t is told ; 

And sure they had as good excuse, 
Our martial Ancients bold. 


And now begins the legal part ; 
The Budget poised its pen, 

To right, within its columns straight, 
The wrongs of these brave men. 


A scurvy tale it did unfold ; 
Right hard it hit, I ween: 

Such villain feast, cigars and wine, 
Good Christians ne’er had seen. 


It further wrote, in good set terms, 
That e’en barbarian wight, 

Though pressed with hunger or with thirst, 
Such nauseous fare would slight. 


Sore angered was the cater-man ; 
Straight brought his suit in tort, 





Against the lib’lous Budget staff, 
In the Superior Court. 


But failing to allege or prove 
Aught special damage then, 

His suit did lose, before those twelve 
Stanch, sturdy Suffolk men. 


Swift to the Court Supreme he hied, 
And strong did urge his woe ; 

It helped him naught, the Court Supreme 
Sustained the Court below. 


Then let us sing with mighty voice, 
Long live the S. J. C.! 

Long live the freedom of the Press 
Through all eternity ! 


No longer need we eat the fare, 
With indigestion fraught, 
Which any caitiff caterer 
Upon the board has brought. 


Or if perchance the “ perilous stuff” 
Incautious we ingest, 

In good set terms we may express 
The wrath within our breast. 


Ah! mighty is the trusty sword, 
Wielded in bloody fight ; 

But mightier far the good goose-quill, 

Each grievous wrong to right ! 
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THE BUFFALO LIBRARY BUILDING AND LAW LECTURE ROOMS. 


THE BUFFALO LAW SCHOOL. 


By Cuartes P. Norron, Professor of the Law of Practice in Civil Actions. 


‘on series of articles upon the law 
schools of the country, which have 

been published in these pages, have pre- 

sented in an entertaining and instructive 

way the history of the founding of these 

various schools, together with the method of 
56 





instruction pursued in them. The presenta- 
tion of the subject of legal education by a 
comparison of the methods employed in the 
different schools has never before been: so 
effectively done, and the cause of instruction 
in jurisprudence must of necessity be con- 
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siderably benefited by the opportunity thus 
afforded of learning how the successful 
schools of the country are conducted. 

It already sufficiently appears that the 
question whether training in schools or in 
offices is the more likely to produce the best 
lawyers, has been settled in favor of the 
method of giving regular instruction in 
classes. 

This, however, by no means determines 
the question that the training which many 
of our most eminent lawyers received in 
offices was not in the highest degree excel- 
lent. It must of course be conceded that 
very many of our ablest jurists, who never 
sat in the law lecture-room, were most admi- 
rably fitted for their work by that combi- 
nation of practice and theory which they 
found in the law offices where they studied. 
It must also be conceded that their cases are 
exceptional in this, that they either had 
peculiar advantages in being associated with 
painstaking lawyers, who gave much time to 
the direction of their reading, with frequent 
quizzes, and opportunities of seeing actual 
practice, or else that, as students, they were 
able to overcome the disadvantages of des- 
ultory office-reading by sheer force of their 
natural abilities. Wherever the student 
was able to study the principles of law care- 
fully and intelligently, and at the same time 
could see these principles practically applied, 
there was a possibility of producing a good 
lawyer. 

But the chances for such advantages were 
rare, and in the hurried and busy city offices 
of to-day they have nearly ceased to exist. 
These advantages could be perfectly ob- 
tained only in institutions where instruc- 
tion, both theoretical and practical, could be 
given by men who make such instruction 
their chief work and not an occasional in- 
cident of their professional lives, and there- 
fore the law school superseded the law office 
as the best form of legal education. 

As the best possible school for the train- 
ing of a lawyer is to be intimately associated 
with one learned in the law, who will daily 





impart that learning to the student and en- 
force it by frequent practical illustrations, so 
that law school will be the best which com- 
bines just these elements of theory and 
practice, taught by men whose theories of 
law are based upon their practical experi- 
ence of the law as it is administered. 

A possible danger, incident to law-schooi 
training, is that of making the study of the 
history and development of law unduly 
prominent, at the expense of time which 
should be devoted to imparting a knowledge 
of the law as it is and how to practise it. 

Most young men adopt the profession 
of law as a means of gaining a living, just 
as others become merchants or engineers. 
They cannot, at the age when they usually 
begin their legal studies, give more than 
three or four years to the preliminary work 
of fitting themselves for practice. At the 
end of that time they wish to be qualified for 
the actual transaction of such legal business 
as may be intrusted to them. 

The student whose time is chiefly given to 
the study of the history of law, to the origin 
of legal procedure, and to the development 
of theories of law, may be well equipped for 
writing law treatises, but in the limited time 
which he can give to study preliminary to 
the practice of his profession, he will fail of 
attaining that particular knowledge of law 
procedure which is essential to its successful 
practice. 

To what extent the law of the past should 
be studied so as not to infringe too much 
upon the study of the law of the present is a 
somewhat serious problem. The systematic 
study of any science, beginning with its 
first manifestations, following its gradual 
development down to its latest results, is 
doubtless the most orderly method of pro- 
ceeding. In the beginning it is, of course, 
important to have some knowledge of the 
laws under which our fathers lived and 
which are in many cases the sources of the 
laws under which we live to day. But prac- 
tical law is much more than this. From its 
very nature the law of a country reflects and 
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must reflect the ever-changing conditions 
of its social and business life. The judges 
on the bench, the practitioners at the bar, 
the legislators in the senate, all have one 
common aim, — to determine what is fairest, 
most just, and best for the general interest, 
taking into consideration existing facts. 
Public opinion, too, and business or social 
gains or dangers strongly influence them. 
There may be many of these clearly present 
in the community now of which there was 
no trace a hundred years ago, and which 
must mould our present law into new forms 
substantially different from the old theories. 
Such are new enterprises and new ideas 
which call for new adjustments. These can 
only be studied, explained, and settled by 
men whose hands are on the pulse of affairs, 
and who are in sympathy with and under- 
stand them. 

Thus jurisprudence, while it is admittedly 
in some sort a science, is in its practice a 
science unlike any other. It has not, and 
from its nature cannot have, the exact divi- 
sions and classifications of other sciences. It 
is as wide as human action, variable as 
human opinion. It follows and is shaped by 
human necessities arising from constantly 
changing facts; and the question to be 
solved is what method of teaching law in 
schools will best equip young men to give 
good practical advice based upon the law. 

Of course the teaching of law depends 
upon the teacher, and he must have peculiar 
qualifications. The life of the recluse and 
student is not permitted to him; he must be 
abreast with events. He must be among 
men, understanding the inner nature of their 
manifold enterprises, watching the working 
and studying the extent and the limitations 
of the thousand and one new, unwritten 
business rules which control their dealings 
with one another. The law must be as wide 
as these, as flexible as these; and the teacher 
must not only know what it is in the books, 
but if it is not yet enacted or judicially pro- 
nounced, what it is most likely to be. With 
all this there must be knowledge of the law 





of the books, for provided it works no posi- 
tive injustice, courts, in discussions before 
them, will treat as settled principles, theories 
which former courts have examined into and 
declared to be sound. Knowledge, therefore, 
of the adjudications of other courts, and 
knowledge, too, wide, thorough, and accu- 
rate, is requisite. Running throughout any 
branch of jurisprudence are theories of uni- 
versal application, based upon decisions 
found in some half-dozen or more cases in 
which the theory is created by course of 
judicial reasoning upon analogous evidenti- 
ary facts. These facts, the theories of law 
which resulted immediately from them, and 
the distinctions, qualifications, and multiform 
phases of the theory as established, the in- 
structor must be familiar with. 

These seem necessary qualifications in an 
instructor who seeks to make ready a young 
man for the needs of modern law practice. 
The charge against law schools to-day, in 
the mouths of business men, is that they 
turn out men who are good legal theorists, 
perhaps, but who have not much practical 
knowledge. Their judgment is not to be 
trusted. They are not of much use. The 
lawyer who is wanted by business men must 
be an adroit business agent. He must 
understand how to advise business men in 
their business, how to manipulate men and 
things for them, how to suggest plans for 
them to win, how to snatch them from disas- 
ter when it threatens. 

These are things which schools that give 
sole attention to legal theories can never 
teach. In these things the office experience 
of the law clerk is valuable. There he can 
watch men, and this is often quite as profit- 
able as studying books. 

Upon a theory of combining these methods 
of instruction the Buffalo Law School was 
founded in 1887. It had been a project 
of long standing. Many years before, a 
number of prominent Buffalo lawyers, who 
numbered among them Millard Fillmore, 
afterwards President of the United States, 
and the Hon. Nathan K. Hall, afterwards 
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Postmaster-General and a Judge of the 
United States Court, had attempted it and 
found it impracticable. But in 1887 the 
auspices seemed more favorable. The strong 
prejudices against education in law schools 
were dying out, and on the contrary a feeling 
in favor of them was steadily growing. The 
idea that to fit properly a young man to be- 
long to this learned profession, he must have 
instruction from competent men, was be- 
ginning to prevail. There was, in short, a 
public demand for an institution of this kind, 
and Buffalo seemed a fit place for it. 

The city had grown into a metropolis of 
two hundred and fifty thousand people. The 
splendid lecture rooms of the Buffalo Library 
building gave shelter to the school until it 
should have a home of its own. Near at 
hand was the Law Library of the Eighth 
Judicial Department of the State of New 
York, comprising between eight and ten 
thousand volumes of Treatises and Reports, 
open to the students and affording them 
ample facilities for reference. Special terms 
of the Supreme Court and of the Superior 
Court of Buffalo were held daily, at which 
judges sat to hear and determine questions 
touching almost every branch of the law. 
Close by the school, four courts of general 
jurisdiction were constantly in session, where 
important cases were being tried by dis- 
tinguished counsel from all parts of the 
country, drawn there by the heavy rail- 
road and commercial litigations developed 
by the immense railroad, commercial, and 
manufacturing interests centring in this 
queen city of the great lakes. Thus the 
student in the school had under his eyes the 
lessons of that larger school the law court, 
and was drilled not only in the lecture-room 
but also in the forum itself. The advantage 
of this cannot be over-estimated. There is 
no place where law is learned so quickly 
and thoroughly as among the lawyers. No 
teaching is so effective as the object lessons 
of the trial of cases in court. There have 


been court stenographers who have probably 
never opened a law book and yet who are 








competent lawyers. The reason of this is 
that they absorbed law, as it were, —ac- 
quired it, in other words, by sheer force of 
daily presence at trial terms, listening to 
legal arguments. This is a fact which all 
practising lawyers understand. The found- 
ers of the school appreciated it. They lo- 
cated their institution under the shadow of 
the courts, and sent their pupils into them to 
learn law, as they themselves were learning 
it, by daily practice. 

The alliance between the courts and the 
bar on the one hand and the school on the 
other, was the closer because the school in- 
structors were chosen from the four hundred 
members of the judiciary and bar of Buffalo. 
The Law School was in fact the enterprise 
of the Buffalo Bar, in the interest of the 
more thorough and effective training of its 
own future members. Five judges, who 
were holding courts almost daily, became 


members of its faculty or of its lecture 


corps. Attorneys who had won reputation 
as specialists in various branches gladly gave 
their time and their services to it. The 
members of the bar who were not actively 
engaged in the law school offered places in 
their offices and the benefit of an older law- 
yer’s supervision of study, to every student 
in the school who would come. 

With these facilities the organization of 
the school was perfected. It was not able to 
start with a large sinking fund. There were 
no endowed professorships. The services 
and time of the gentlemen who engaged in 
it were given without compensation to them. 
Their aim was to fill a want in legal educa- 
tion by having practical lawyers give in- 
struction in law. They sought to teach in 
such a way that advantage might be derived 
by the student from the theories of law in 
all fulness, without losing on the other hand 
the advantage which experience has clearly 
shown to be derived from an office training ; 
—that thus, as medical students learn in hos- 
pitals and as apprentices in trades, so the 
law student of this school might readily ap- 
preciate not only what legal theories were, 
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but, what is of much more importance, how 
they are applied in the actual business of 
courts. 

In arranging the studies of the school 
and completing the scheme of organization, 
the founders were singularly fortunate in 
being guided by men of great practical 
sagacity and unusual administrative skill. 
Foremost among them was the Hon. Charles 
Daniels, LL.D., the Dean of the Faculty, 
the head of the school, and its lecturer on 
Constitutional Law. Crowded as he is with 
causes from all parts of the State, submitted 
to him, as one of the judges of the General 
Term of the first department, and judge of 
the Eighth Judicial District, Judge Daniels 
always makes time for his duties as an offi- 
cer of the faculty and for his lectures to the 
students. These last, nothing is permitted 
to interrupt. He will even adjourn court to 
givethem. And to hear them is to hear such 
expositions as in past days might have been 
heard in other schools from James Kent or 
Joseph Story. From the days of his early 
studies in law at the shoemaker’s bench to 
the time of his attaining a position at the 
New York State Bar, which few there have 
ever excelled, Judge Daniels has been what 
lawyers call a “hard worker.” During all 
the time of his twenty-six years’ judgeship 
he has never ceased to study law with the 
ardor of his. youth. And now in his matu- 
rity he has a knowledge of legal principles 
and a ripened insight into the nature of 
law, that can only be described as marvel- 
lous. He seems equally well versed in all 
legal subjects, and is always ready to lec- 
ture on any subject when the instructor in 
it is absent. He speaks without notes, and 
it is one of the pleasures of the bar to hear 
him. , 

Side by side with Judge Daniels in the 
management and instruction of the school 
are his brethren of the bench,—the Hon. 
Charles Beckwith, Chief Judge of the Su- 
perior Court of Buffalo; the Hon. Loran L. 
Lewis, Justice of the Supreme Court of the 
State of New York; the Hon. Albion W. 





Tourgee, the legal author and ex-judge of 
North Carolina’s courts; the Hon. Jacob 
Stern, the President of the Erie County Bar 
Association and the Probate Judge of Erie 
County ; the Hon. L. N. Bangs, former Pro- 
bate Judge of Genesee County, and the Hon. 
George S. Wardwell, senior Judge of the 
Municipal Court of Buffalo. 

Unlike Judge Daniels’s method of instruc- 
tion, Judge Beckwith’s lectures on Equity 
Jurisprudence are written out with the great- 
est care. With the members of the Buffalo 
Bar, who, as well as the school students, are 
his admiring listeners, they are spoken of as 
careful, thoughtful, scholarly expositions of 
the branch of the subject of which he treats. 
Indeed his character of mind is essentially 
that of an equity lawyer, as that of his col- 
league Judge Lewis is that of a skilful ad- 
vocate. His subject, “The Trial of Cases in 
Court,” is one of which Judge Lewis is pe- 
culiarly qualified to speak. Before his ele- 
vation to the Bench, he was conceded on all 
sides to be the best nisi-prius lawyer in the 
fifth department. No one understood as he 
did the secret which so many try in vain to 
learn, — the successful presentation of cases 
to juries. Always clear, always forcible, al- 
ways logical, he seemed to the ordinary 
juryman to be always right. He added to 
an unusual knowledge of men an unusual 
power of eloquence, which never seemed to 
the listener to be oratory, but only quiet 
convincing conversation. This art he had 
learned through years of experience, as all 
rhetoricians must learn it, by close observa- 
tion and careful conformity to the rules of 
tact; and the hints which he gives upon the 
conduct of cases are of great value. 

The students have also peculiarly favorable 
opportunities for hearing the practical side of 
the law in the lectures of Judge Stern, on the 
subject upon which his practice and present 
position of a probate judge have made him an 
authority of much weight, “ Wills and Estates 
of Deceased Persons,” and of Judge Bangs 
upon the subject “The Law of Trusts.” 
These gentlemen are specialists whose opin- 
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ions are eagerly sought for. They simplify 
these complicated subjects, which not very 
many practising lawyers understand, so that 
they are clear and easily comprehended. 
So far as the students are concerned, they 
are, to employ a piece of college slang, 
coaches of the first order. Experience en- 
ables them to know just what facts a prac- 
titioner need keep in mind to have -his 
knowledge always available and at his fin- 
gers’ ends. Dissevering what law is neces- 
sary for a man working in the nineteenth 
century to use, from the curious but useless 
and cumbersome law of the past, they teach 
only that. Judge Stern especially realizes 
that law for lawyers means money and 
bread, and his lectures are clear, succinct, 
practical expositions. 

This may be said also of the lectures of 
Judge Wardwell on the Law of Torts, which 
are given weekly to the Junior class through- 
out the year. Judge Wardwell, before he 
went on the bench, was a lawyer of wide 
experience in cases involving questions of 
negligence, and since then he has been kept 
fresh by frequent trials of causes of the 
same character before him. He has, how- 
ever, a characteristic which marks him, as a 
teacher, even more than his legal acquire- 
ments. Though he graduated from Harvard 
College and the Dane Law School many 
years ago, he retains as vividly as if it were 
yesterday his sympathy with young men. 
He understands how to infuse them with 
his own enthusiasm, how to incite them to 
work, how to make their studies one with 
their daily thoughts. 

Something of this Judge Tourgee has, 
though, because of his non-residence in Buf- 
falo, he is not so constantly among the stu- 
dents. Looked at from one point of view, 
the chair of Legal Ethics which he fills, is 
of importance. It may be said of law, as 
of no other profession, except possibly that 
of arms, that its practice is a match of wits. 
The conduct of cases is a counsel’s cam- 
paign, and their trials are his battles. In 
these, as in grand tactics, very little things 





sometimes turn the scale of victory. A mis- 
understanding, a careless word, a missing 
paper, an omission of something, at the time 
deemed not worth noticing, often wins or 
loses a struggle to which weeks of thought 
and preparation have been given, and in 
which fortunes are staked. The lawyer who 
tries for points is the winning lawyer ; and 
in the gaining of points there is wide room 
for the play of strategy. It cannot be said, 
however, in law, as in war, that “all is fair.” 
On the other hand, the rules of decent prac- 
tice require that one must be fair to gain; 
and deception, trickery, and knavery, so often 
separated by but a tenuous line from strat- 
egy, must be sternly ruled out. In the in- 
terests of decent practice, legal ethics lay 
down rules discriminating between knavery 
on the one hand and strategy on the other. 

This is the subject on which Judge Tour- 
gee lectures. Any one familiar with the fire 
of his writings, so well known to the world 
of letters, can easily conceive the electric 
energy which pervades his lectures. The 
dash and the nervous strength of his books 
appear in the literary knack which clothes 
with fresh life the dry rules of legal conduct 
which he lays down. The students and the 
public, who come to hear, listen with an at- 
tention rarely given to lectures upon this 
subject in other law schools. He tells so 
forcibly what is fair or foul, manly or ig- 
noble, just or unjust, and the duty which a 
lawyer owes to his brethren and to his 
client. 

While the Buffalo Judiciary are thus tak- 
ing active part in the management and in- 
struction of the school, the Buffalo Bar are 
not behind them. Her leaders and busiest 
practitioners are on her executive board. 
As instances of this may be mentioned 
among her teachers Spencer Clinton, George 
Clinton, Adelbert Moot, and James Frazer 
Gluck. The Clintons inherit their legal abil- 
ity from families of lawyers. Their father 
was an illustrious judge, whose father be- 
queathed to the State of New York its 
greatness in the Erie Canal, and whose 











The Buffalo Law School. 


431 





grandfather sat in the Cabinet of Washing- 
ton. Their maternal grandfather was John 
C. Spencer, one of New York’s greatest jur- 
ists and the reviser of her statutes. The 
sons of such fathers have not failed to live 
up to the traditions of their line. And to- 
day the citizens of Buffalo estimate as their 
best the grandsons of De Witt Clinton. 
The Clintons have not given the benefit 
of their name alone 
to the school; they 
have given it their 
time and their atten- 
tion. Both of them 
were among its found- 
ers, both are among 
its most energetic 
workers. 

In writing of the 
lectures of Spencer 
Clinton “ On the Law 
of Property,” criticism 
becomes of necessity 
praise. The sagacity 
of De Witt Clinton 
speaks in the practical 
turn he gives to the 
most abstruse legal 
propositions ; the clear 
comprehension of 
John C. Spencer, in 
his lucid statement 
of what those propo- 
sitions are. George 
Clinton lectures upon 
the subject, which he has made his spe- 
cialty, — the subject of Admiralty Law. As 
well considered as are the lectures of his 
brother, they are worthy of as high praise. 
Conkling might have fathered them; Miller 
might have acknowledged them without 
discredit. 

Of the work of James Frazer Gluck the 
public is soon to judge in his book on Cor- 
porations about to be published. Of the 
character of his work in the school an esti- 
mate can perhaps be gathered from the facts 
of his life. Comparatively a young man, 
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Mr. Gluck has already won such prizes as 
few gain at his time of life. He graduated 
at Cornell University at the head of his 
class, in 1874. He became a partner in one 
of the most important firms of Western New 
York in 1877. A trustee of Cornell Uni- 
versity in 1883, he was a prominent candi- 
date for its presidency soon after. In the 
Buffalo School he shows those marked ele- 


ments of strength 
which the facts of his 
past life warrant. 
Mr. Moot, formerly 


the partner of Judge 
Lewis, of whom we 
have already spoken, 
is aman to whom no 
college gave her train- 
ing, but whose educa- 
tion was acquired at 
that better school, — 
the family hearth- 
stone. A_ country- 
boy learning as best 
he could, a teacher of 
a village school, a stu- 
dent supporting him- 
self while reading law 
with Judge Edwards, 
and at thirty-five a 
lawyer with the repu- 
tation of having suc- 
cessfully argued more 
cases before the New 
York Court of Ap- 
peals than any man of his years in the State, 
—this is the record of which his friends 
are proud. This is the name and prestige 
he brings to the Law School. 

Besides these men whom we have men- 
tioned are others of no less merit. These 
are Mr. LeRoy Parker, the Vice-Dean ; Mr. 
John G. Milburn ; and Mr. Tracy C. Becker, 
the instructor in Criminal Law. 

Mr. LeRoy Parker, the Vice-Dean, a grad- 
uate of Hamilton College and of the Law 
School of Michigan University, was appointed 
to that office in 1889, because of the frequent 
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necessary absences of Judge Daniels at terms 
of court. To this position he has brought 
distinction. Together with his position of 
Vice-Dean, he has for two years held the 
Chair of Elementary Law, and Contracts, 
and has lectured four times a week to the 
students. In each of these positions he has 
much to do with directing the management 
and instruction of the school, and this he 
does with an exemplary faithfulness and care 
which already have reaped their harvest of 
deserved success. 

Mr. Milburn is only an occasional lecturer 
at the school. He is a member of the firm 
of Rogers, Locke, and Milburn, whose rail- 
road and corporation business takes him to 
all parts of the Union. It is to be regretted 
that he can spare time only for the few dis- 
courses he is able to give. In these, under 
the title of “The Theory of Law Codes,” 
he speaks in a graceful way of the theory of 
Jurisprudence. 

Of Mr. Becker, we may say that he was 
for several years in the office of the public 
prosecuting attorney, and has since then 
taken a high stand at the bar. Recently 
his name has become prominent in connec- 
tion with the case of Kemmler, the first mur- 
derer sentenced to be executed by electricity. 
He was appointed by the Supreme Court a 
referee to take testimony in the proceedings 
to test the constitutionality of the New York 
Electrical Execution Act. As the prosecu- 
ting attorney, and as such referee, he has 
shown a mind possessing much more than 
ordinary culture, added to remarkable pow- 
ers of analytic thought. To this school he 
has given his time and money with an open 
hand. 

In addition to the topics already spoken 
of, instruction was given upon the subject of 
“ Marriage and Divorce” by Mr. C. T. Ches- 
ter, who distinguished himself at Yale Col- 
lege, where he was the salutatorian of his 
class, and a leading member of the Society 
of the Skull and Bones, and also at the Co- 
lumbia Law School, and has since risen to 
prominence at the bar. Mr. E. C. Town- 





send, the secretary and treasurer of the 
school, a graduate of the Albany Law School, 
has in charge Domestic Relations; Trans- 
mission of Estates is lectured upon by Mr. 
Edward L. Parker, a graduate of Cornell 
University, a specialist doing much of the 
real-estate business of the city of Buffalo; 
Agency and Partnership, by Mr. H. H. Sey- 
mour, the Commissioner of the Supreme 
Court for the examination of students for 
the bar; Special Proceedings, by Mr. S. T. 
Viele, a lawyer of twenty years’ standing ; 
Manufacturing Corporations, by Mr. C. B. 
Wheeler, an authority on the Act of 1848; 
and Practice in Civil Action, by Mr. Charles 
P. Norton. 

With these facilities and by these men the 
school was founded, and entered upon its first 
year in October, 1887. Its curriculum con- 
templated a course of study for two years, 
with a third year to be added as soon as there 
should be a demand for it. 

To the Juniors, or first-year men, was ap- 
pointed the study of such fundamental sub- 
jects as Rights as they appear in Contracts, 
Wrongs as they appear in Torts and Crimes, 
the Law governing the Relation of Families, 
and the Law and Nature of Estates in Real 
Property. Tothe Seniors, or advanced class, 
the more advanced subjects, such as Evi- 
dence, Equity, the more complex kind of 
Contracts, Admiralty, Corporations, and Con- 
stitutional Law. The subjects studied num- 
ber twenty-three in all, under the guidance 
of a lecture corps of twenty members. The 
hours for lectures are made with reference to 
the usefulness of the students in the offices 
to which they go when the lecture hours are 
over. The Junior lecture hours are between 
nine and eleven in the morning ; the Senior, 
the last hour in the morning, and the last 
hour in the afternoon. The general rule is, 
that a lecture is given on each subject once 
a week, though lectures are given more fre- 
quently than this on the subjects of Con- 
tracts, Elementary Law,and Practice. There 
is no fixed method of instruction, each in- 
structor adopting the course which he con- 














The Buffalo Law School. 433 





siders will result most effectively in fixing in 
the student’s mind the work-a-day rules of 
law, but the aim is to combine the best 
methods of all the schools. Some read lec- 
tures carefully written out. Some take a 
head note or two of some leading principle | 
or case, and discuss it with the young men | 
during the hour. Some draw their subject 
from chapters of a text-book, which must be | 
read and re-read by 
the pupils during the 
week. In _ Practice, 
blackboard work in 
the drawing of the 
commoner legal docu- 
ments is much used 
in illustration of its 
general principles as 
they occur. In Evi- 
dence, students learn 
what testimony means 
by seeking to prove 
facts in mock exami- 
nations, matching wits 
with one another, un- 
der the supervision 
of some trial lawyer. 
In Negotiable Instru- 
ments, the students 
first have explained to 
them what a negotia- 
ble instrument is, and 
then have papers given waare ¢. 
them, to determine 

whether the particular 

instrument they have under consideration is 
a negotiable instrument or not. In Constitu- 
tional Law, they first study the Constitution, 
then they hear its interpretation by Judge 
Daniels, and afterward write of it in theses. 
In short, the picture that the instructor, in 
his teaching, has before his mind, is the law- 
yer sitting in his office hearing facts told by 
clients, and applying principles to them ; 
the lawyer in the business world dealing with 
men, moulding men and things in their prog- 
ress to conformity with law; the lawyer in 
court hearing facts, adducing facts, strug- 











gling with facts, the trenchant weapons of 
the legal arena. And they seek to inform 
the student to this end upon the same theory 
that other teachers would in teaching a pupil 
to run an engine or build a house. These 
experienced men show the beginner what 
the law is, and how it is applied; and their 
instruction, after this, consists in giving facts 
as they will come to the students in their 
future practice, and 
making them .work 
out the legal solution 
forthemselves. Stress 
is laid upon the last 
more. than upon the 
first. Mining into 
the puzzling tangle of 
cases, and seeking to 
remember them as 
one would remember 
the Archimedean 
propositions, is not 
deemed _ important. 
The aim is to train 
lawyers equipped for 
office or court work, 
and to do this it is 
necessary to under- 
stand the law as a 
practical science. 

In this aim the of- 
fice connection is a 
most efficient aid to 
the school. By means 
of this the students 
learn thoroughly what the nature of im- 
portant legal documents is, inasmuch as 
they copy them. They draw mortgages, 
deeds, leases, and contracts. They see wills 
drafted, and hear consultations in reference 
to them. They learn by practical observa- 
tion the meaning of that most complex institu- 
tion, the “trust.” In listening to the affairs 
of business concerns they comprehend, as 
they could never learn from a teacher's lips, 
the application of the rules of mercantile law. 
They are expected, as soon as they show 
themselves competent, to take charge and 
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supervision of the instituting of ordinary 
suits, upon business claims, promissory notes, 
and the like. They learn, too, the funda- 
mentals of business correspondence, and are 
taught how to write letters which shall be 
concise and to the point. In this way they 
learn, as no mere student can, what the laws 
of business are that govern and control the 
machinery of justice. It has, too, much more 
important results. It rubs them against men, 
and it takes them, in a certain sense, within 
the doors of that great school, the Court of 
Justice itself. It is true that courts of Jus- 
tices of the Peace, into which the students 
go, are often not very dignified schools; yet 
probably the cases in them are as various in 
their character as in any of the highest courts 
of record. And there is no education to be 
had in any purely theoretical school which 
will confer the practical benefit of the trial 
by the student of half a dozen sharply liti- 
gated cases in a Justice Court. It presents 
the law in an aspect unfamiliar to the stu- 
dent in the lecture-room. With him, in this 
way, the beginnings of the great lesson of 
paring away all matters except essential 
points, are taught. He acquires something 
of the difficult art of court presence, of think- 
ing on his feet, of formulating clearly facts 
and theories, to himself first, and then to the 
judge or jury. It is the best possible foun- 
dation for the study of evidence, which the 
student finds to be one thing in the books 
and another in the courts. He learns, per- 
haps, the secret of what questions not to ask. 
Besides this, students are frequently called 
in minor ways into the Courts of Record 
themselves. There they see, hear, and are 
brought into contact with older counsel, 
from whom they consciously or unconsciously 
learn much. It is seen, too, how justice is 
administered and how enforced. And these 
manifestations, scattered and fragmentary 
though they may be, are connected and made 
one whole system by the teaching of the the- 
ories by instructors in the school. 

While the teaching of law by practical 
lawyers, in connection with its application 





by actual practice in offices, was the primary 
aim of the school, yet the instructors do not 
omit the other common methods. Moot 
courts are held by each of the instructors in 
their special subjects, and used by them to 
emphasize their teaching, and to gauge the 
practical benefit the students have derived 
from it. At intervals jury trials are held by 
some_of the instructors, in which students 
act as counsel, witnesses, court officers, and 
jurors. In these cases sometimes expert tes- 
timony will be given by the young physicians 
and students of the Medical School in the 
neighborhood. Physicians array themselves 
on either side; and the combats, which take 
the form of personal examinations, are amus- 
ing to the lookers-on. In addition to this, 
there are the daily quiz and recitation, and 
on some of the subjects frequent disserta- 
tions are given by the students, in the shape 
of ten-minute speeches, upon points about 
which there has been discussion or in which 
there 1s especial interest. After reading the 
dissertation, the class discusses it, and the 
lecturer for the time being is expected to be 
able to stand the flood of questions which 
are generally poured in upon him. This, with 
the moot courts, has the effect of provoking 
discussion and arousing and holding interest. 
Its.aim is to arouse in the student a sense of 
personal responsibility, and it is successful 
in that aim. The instructor, we will say, has 
been speaking of the case of Cook vs. Oxley 
or of Coggs vs. Bernard, and in illustration, 
statements of fact involving the doctrine of 
assent or of pledge are given out to the 
pupils. These leading cases are no longer 
the embodiment of abstruse theories, dim and 
uninteresting, but they become as real as is 
the theory of fluid pressure to the practical 
engineer, or of inoculation to the physician. 
The student who argues, ponders over the 
facts ; the bearing of the leading case to these 
facts dawnsat last with a stronger and stronger 
light upon him. Research shows the devel- 
opment of the theory down to the present 
time in all its tortuousness. These facts, 
which he has thus discovered, he imparts to 
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the class, who listen to him with far more 
critical attention than to any instructor. It 
shows his progress ; and the spirit of rivalry 
in every student’s breast forbids that student 
to allow another’s progress to be greater 
than his own. 

As additional incentives to earnest work, 
four prizes, amounting in the aggregate to 
five hundred dollars, are awarded each year. 
These prizes are subscribed by public-spir- 
ited citizens of Buffalo, who are interested 
in the school. They. are of two kinds, — 
one kind being to reward excellence in gen- 
eral scholarship, the other to reward mastery 
of some especial topic as evinced by a writ- 
ten thesis. There are two prizes of each 
kind,—a first prize of one hundred and fifty, 
and a second prize of one hundred dollars. 
These prizes are known as the first and 
second “Clinton” prizes, or the prizes for 
excellence in scholarship; and the first and 
second “Daniels” prizes for excellence in 
some topic relating to Constitutional Law. 
No student is allowed to receive two schol- 
arships, and the faculty reserves the right to 
withhold in its discretion any of these prizes 
in case the work of the student shall not 
be of sufficient merit. There is a twofold 
aim in them: the principal one is of course 
that they will operate as an incentive to 
study and legal thought; another and al- 
most as important a one is that with them 
worthy and needy young men may pay part 
of the expenses of their legal education. Of 
the practical result of the first of these views 
mention will be made presently. Of the sec- 
ond it is important to say something here. 
No one need hesitate to come to the Buffalo 
Law School for pecuniary reasons. The 
policy of the school is so liberal in this 
respect that it is almost unique. By this is 
not meant to be understood that the school 
is free; far from it. Those who are able to 
pay must do so; but with those who are 
struggling for education, arrangements can 
be made to carry them for the time being, 
upon their payment to the school of its 
fees, with moderate interest, when and as 





they shall be able. In addition to this, in 
a large city fair board can always be ob- 
tained at moderate rates, and the student 
may thus for an extremely small sum live 
with a reasonable degree of comfort. 

It remains to speak of the results attained 
by the school. That many should be per- 
ceived after so short a time is of course not 
to be expected, but there are indications of 
progress which cannot be mistaken. In 
June of this year the first graduating class 
received their degrees. Prior to that time 
many had taken their examinations for en- 
trance to the bar. The faculty of the school 
watched the examinations of these men with 
anxiety, because they considered it a test of 
the efficiency of their own instruction. The 
result, however, was gratifying; they were 
rewarded by seeing all of their men pass these 
rigid investigations with high standing, — 
some of them the honor men of the classes. 
But more important than this mere incident 
of legal life is the judgment of the practi- 
tioners, whom the students serve as clerks. 
They are said to be young men with whom 
many matters may be left, and the shoulders 
of their superiors thus relieved of the burden. 
Attorneys speak of them as handy men 
around the office. They are clerks compe- 
tent to institute an ordinary suit, take state- 
ments of witnesses, and post their employers 
thoroughly and effectually about the case on 
the eve of trial. In general, they can talk 
to clients in the offices about their deeds, 
mortgages, and leases, and advise them in 
ordinary matters what to do with them. Of 
their grasp of legal science there has yet 
been no opportunity definitely to ascertain. 
None of them have as yet appeared indepen- 
dently in the courts. But there is evidence 
in some of the theses which have been writ- 
ten, to warrant saying that their comprehen- 
sion of law in its letter and spirit is, taking 
into consideration their years and amount of 
study, comparatively thorough and accurate. 
The prize essay of the class of 1889 on “ The 
Policy and Effect of the First and Second 
Clauses of Article XIV. of the Amendments 
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to the Constitution of the United States,” is 
an instance of this. It is also an instance of 
the methods of encouragement to study used 
by the faculty. It was read to a large audi- 
ence, a considerable part of which was com- 
posed of members of the bar. Leaders of 
the bar pronounced it a thesis of extraordi- 
nary and very unusual merit. The several 
great dailies of the city aided in this 
by publishing copious extracts from it. 
In every way the meed of applause, so far 
as that is an incitement to study, was 
given. The student thus took rank at 





once. This is of value to any ambitious 
young lawyer; it gives him an opportu- 
nity to show his professional brethren what 
he is good for. 

As a whole, then, these results are satis- 
factory, even if not as yet very marked. The 
future of the Buffalo Law School is promis- 
ing, though beset with difficulties. Its way 
to public esteem and to public confidence in 
its methods must be won. This may be the 
result of some years of work, but its pro- 
jectors look forward to those years with 
confidence. 





COMMON ERRORS AND DEFICIENCIES IN LAW REPORTING 


By Seymour D. THOMPSON. 


HAVE had it in mind for some time to 

call the attention of law reporters to 
what I regard as common, and yet inexcusa- 
ble, errors in law reporting. Some of the 
errors of which I shall speak, are to be laid 
at the door of the publishers, but for most 
of them the reporters are responsible. 

In the first place, law reports should be 
published in /arge open type, or not at all. 
I know that it has become the recent prac- 
tice on the score of economy, and having 
reference to the vast number of judicial de- 
cisions which invite the work of the repor- 
ter and the editor of the legal periodical, 
for publishers of legal periodicals to print 
the cases, which they report in full, in small 
and crowded type. This vice exists in the 
so-called ‘* Reporters,” which are now jssued 
by two different publishers, and in most of 
the law journals which report cases, except 
the “American Law Register.” To print 
the report of a judicial decision in type so 
small that no one can read it, is equivalent 
to not printing it at all; to print it in type 
so small that no one will read it at all ex- 
cept under some sort of compulsion, is next to 
not printing it at all. In books of reference 
merely, such as “ Digests,” and some works 





upon Evidence, notably the work of Roscoe 
and that of Abbott, the use of small type is 
permissible and even commendable, because 
it is more convenient to have a large amount 
of matter crowded into one volume than to 
have the same amount of matter scattered 
through two or three volumes, — especially 
in a book which is to be used merely as an 
index or as a dictionary. But the report of 
a judicial opinion must be read and studied ; 
and, in order that it may be made available 
in the argument of counsel upon a trial or 
an appeal, it must often be read by old 
practitioners in dark court-rooms. Hence, 
the use of small type in such books is intol- 
erable, and the profession ought to set its 
face against it, and discountenance it until 
publishers will abandon the practice. With- 
in the scope of this malediction, come the 
whole series of reporter’s issues by the 
Wests of St. Paul, those issued by 
the “Co-ops” of Rochester, the “ Albany 
Law Journal,” the “ Central Law Journal,” 
and several others that might be named. 
Where fine type is used, its legibility is 
greatly increased by “ leading,” as is done 
by the “Central Law Journal,” by the “ Al- 
bany Law Journal,” and by the Wests in 
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their “ Reporters.” I regret to say that our 
friends the “Co-ops,” whose reporting is 
usually so well done, adhere to a double col- 
umn of small type not leaded. Their reports 
are the most difficult to read of any that 
come to me, if we except that of the new 
venture, the “ Railway. and Corporation Law 
Journal,” which is printed in very much the 
same type and in very much the same 
style. 

Before passing to defects which are reme- 
diable by the reporters and editors, I 
venture to allude to one which is to be laid 
at the door of the judges. Many judges in 
their judicial opinions allude to the parties 
as “appellant” and “appellee,” or “ appel- 
lant” and “respondent,” or “ plaintiff in 
error” and “defendant in error.’ Where 
the old common-law barbarism is adhered 
to (as in Illinois and Tennessee), of turning 
the parties upside down whenever the de- 
fendant prosecutes the writ of error, or 
prosecutes a statutory appeal at law in the 
nature of a writ of error, — and indeed in all 
cases, — this practice is very confusing and 
perplexing. It prevents the reader of a 
judicial opinion from keeping easily in his 
mind a mirror of the attitude of the parties 
as they stood in the court below. It is to 
be remembered that the opinion in every 
case is treating of what took place in the 
court below; and in order to convey to the 
mind of the reader a clear image of what 
took place there, the parties ought to be 
designated in the opinion of the appellate 
court as plaintiff and defendant, precisely as 
they were designated in the court below. 
I have been very much vexed recently in 
reading the opinions of the Supreme Court 
of Illinois, by having to turn back, every 
once in a while, to the heading to find which 
party was the appellant and which the 
appellee. This practice on the part of the 
writers of judicial opinions is inexcusable 
and abominable. 

Coming now to defects which are remedi- 
able by the reporters, the first abomination 
of many of the reports is the want of catch- 
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words or head-lines indicating the subject 
of each paragraph of the syllabus. A per- 
son, skilled in making these catch-words or 
head-lines, can, in a line which will scarcely 
extend more than across the page, convey 
to the searcher a quick idea of the subject 
of each paragraph. Every person who 
makes extensive use of the books of judicial 
reports knows how great is the value of this 
to the searcher. I desire to call special 
attention to the fact that the Supreme 
Court of the United States, whose reporter 
is probably the best-paid reporter in the 
country, allows him to keep up the old 
style. In this regard the unofficial series 
called the “Supreme Court Reporter,” pub- 
lished by the Wests, of St. Paul, is a better 
series of reports than the official series. 
Again, some of the reporters who en- 
deavor to make catch-words to their proposi- 
tions do it in such a clumsy way that they 
might almost as well have left it undone. 
This duty is not skilfully discharged where 
three or four words are thrown together in 
succession with dashes between them ; such 
as, “ fraudulent conveyance — assignment for 
creditors — priorities —.” A skilful editor 
can, in one line, generally index each para- 
graph in the head-note so as to convey to 
the searcher an idea in outline of the nature 
of the propositions decided. I have not 
space to deliver a lecture upon how this may 
be done, and there are some editors into 
whose heads it never could be beaten; but 
I venture to say that the head-lines of the 
“Weekly Digest of Recent Cases,” pub- 
lished in the “Central Law Journal” in the 
year 1885, are good examples of what may 
be done in this direction. In this regard, 
the reports of the Supreme Court of Iowa 
have, I conceive, always been the best 
models. The use of these catch-words and 
head-lines by the Wests, of St. Paul, in their 
series of ‘‘ Reporters,” now covering all the 
courts in the Union, is also to be much 
commended. The attempt to supply this 
want by printing in bold-face type certain 
emphatic words in the body of each para- 
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graph of the syllabus, which has been made 
by the “ Co-ops” in their “ Reporters,” has 
not been, in my judgment, entirely success- 
ful, though this plan is better than no 
attempt at all. _But I am very emphatic in 
saying that in this point the reporting of the 
Wests is better done than that of the “ Co- 
ops,” though in other respects the “‘ Co-ops” 
surpass the Wests. 

Another great aid to the searcher is what 
we may call cut-in side notes, such as those 
which are given in the reports of the Su- 
preme Court of Iowa and in some of the 
recent reports of the Supreme Court of Mis- 
souri. These are very great aids to the 
searcher, and inform him where the discus- 
sion of the particular point in the syllabus 
which he has under investigation com- 
mences in the opinion. The advantage of 
this means of saving labor can scarcely be 
over-estimated. The Iowa reporter who in- 
vented it deserves the thanks of the profes- 
sion. It ought to be adopted by every 
reporter, and in those States in which the 
subject of reporting is regulated by law, the 
law ought to require the reporter to adopt 
this simple and inexpensive means of saving 
labor. It is to be regretted that this feature 
of reporting has lately been abandoned in 
Missouri. 

Another great aid to the rapid examination 
and quick citation of law reports, which nearly 
every reporter omits, is the practice of plac- 


ing in the caption of each page the number | 


and volume of the report, abbreviated as it 
should be cited. Thus, I hold in my hands 
Vol. 106 of the reports of the Supreme Court 
of Indiana. In turning over this volume 
to cite it, one who is working through a num- 
ber of volumes has to turn to the back of it 
to see what volume it is. Ina few years, if 
it remains in a well-used library, it will be an 
old and weather-worn book. The lettering 
on the back will very likely be effaced, as is 
the case with many volumes in the St. Louis 
Law Library. The searcher, then, in order 
to cite the book must fumble till he finds 
the titlepage. When he gets to it he will 





indeed find the letters “ Vol. 106,” but in 
nine out of ten volumes of law reports he 
will find the number of the titlepage given 
in those abominable Roman numerals, which 
are as difficult to gather up and understand 
quickly, compared with Arabic numerals, as 
Latin words are difficult to understand quick- 
ly when compared with our own short Saxon 
words. At the top of the left-hand page of 
this volume, instead of the legend “Supreme 
Court of Indiana, May Term, 1886,”—a 
lettering which is of almost no value, — the 
caption words should be: ‘106 Ind. 564,” or 
whatever the page happens to be, exactly as 
it ought to be cited in a brief. The searcher 
should be able to find out how to cite the 
book from a reference to the top of the page. 
What is here said of law reports applies also 
to text-books, to digests, and to every law 
book which, by any possibility, may be cited 
as authority. The omission of this simple 
aid to the searcher is unpardonably stupid. 
I know of but two sets of reports which con- 
tain this heading at the top of the page, — the 
Missouri Appeal Reports, and the West Pub- 
lishing Company’s “ Reporters,” though there 
may possibly be others. 

Another abominable practice in reporters 
is to string out at the head of each case 
the names of all the parties, sometimes a 
dozen in number, on each side. Where this 
is done, the searcher who is examining cases 
for the purpose of making a brief, or writing a 
magazine article, a book, or a judicial opinion, 
must stop and pick out the surname of the first 
plaintiff and the surname of the first defen- 
dant, in order to get the two leading names 
by which the case is properly cited. This 
outrageous practice was kept up, by the old 
reporters of the Supreme Court of the United 
States, down to the end of the term of How- 
ard. It was finally abandoned by Wallace, 
who adopted in its stead a practice of short 
designations ; such as, “ Smith v. Railroad 
Co.” or “Smith v. Bank.” Mr. Wallace 
probably carried abbreviation in this respect 
too far. The style of a case, when given in 
a volume of reports, should embrace, with- 
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out given names, the surnames of the lead- 
ing plaintiff and the leading defendant 
merely. The words eé a/., where there are 
more parties than one on either side, are 
of no use and should be omitted. The 
title of a case in a volume of reports is 
intended merely as an ear-mark by which 
it may be known and cited, and all that is 
necessary to be given is enough to distin- 
guish it from other cases. Mr. Wallace 
may have gone too far in railroad and bank 
cases in saying “ Railroad Co.” or “ Bank,” in- 
stead of giving in brief form the name of the 
railroad company or of the bank; since liti- 
gation is so frequent in which railroad, bank- 
ing, and other companies are parties that 
some designation of the particular company 
ought, it should seem, to be given. To il- 
lustrate: I find in the “ Reporter System,” 
of the Wests, the practice of citing a case 
which consists of a mandamus against a rail- 
road company, where the proceeding is in the 
name of the State on the relation of some per- 
son or corporation, as “ State v. Railroad Co.” 
Now it is evident that every single case of 
this kind will have the same name, and there- 
fore the name might better be omitted, for it 
is useless and occupies space. The true way 
is to give the leading name of the railway 
company, such as, “ Minneapolis &c. R. Co.,” 
or of the banking company, such as, “ State 
Bank of Illinois,” “ Farmer’s Bank,” etc. 

In contrast with this is the abominable 
practice, kept up by the reporters in Iowa 
and Texas, of giving the name of the railroad 
company abbreviated in zwztia/s merely, as, 
“Brown v. I. & G.N.R. R. Co.” This lingo of 
capital letters conveys no definite idea of the 
name, unless one is familiar with the names 
of the railroads in the particular jurisdiction. 
A happy medium in this regard is the cita- 
tion of such cases thus: “ Brown v. Chicago, 
&c. R. Co.” The use of “R. R.” as an ab- 
breviation for the word railroad is a useless 
duplication of the capital letter R., and is 
an abominable’ and ignorant Americanism. 
Railroad is strictly one word. Originally 
two words, then a compound word, it has 





come to be regarded and is properly spelled 
as a single word. Many of the simple words 
of all languages are, it is well known, cre- 
ated in this way. 

It is believed that where one of the parties 
is a municipal corporation, it is amply suffi- 
cient to use the name of the corporation 
merely, thus: “Brown v. Chicago” or “ Smith 
v. Lexington,” instead of “ Smith v. Town of 
Lexington.” It is the practice of many 
writers, judges, and reporters, where a case is 
cited more than once, not to repeat the refer- 
ence to volume and page, but to use the Latin 
direction, — supra, ut supra, or ubi supra. 
This is inadmissible except where the pre- 
ceding citation occurs on the same page and 
but a short distance above the second cita- 
tion. Many judges and reporters forget this 
entirely ; and where a citation has been once 
made in a case and is again made fifteen or 
twenty pages farther on, instead of repeating 
the volume and page, they simply use the 
index, supra, thus sending the reader back 
on a long and tiresome search to find what 
the supra means. Several exasperating ex- 
amples of this kind of work are found in the 
case of Louisville &c. R. Co. v. Falvey, 104 
Ind. On page 424 the opinion cites a case 
as “Davis v. State, supra,” and the reader 
actually has to go back to page 413, al- 
though almost every intervening page teems 
with citations, to find the volume and page 
where Davis v. State is reported. This is 
outrageous. This practice is a shameful one, 
because it consumes a great deal of the time 
of the judge, law-writer, or brief-maker. 

Again, where legal works are cited and 
there is more than one volume of the same 
work or the same series, it is unpardonable 
not to give the number of the volume. Some 
of the old English Reports, such as those of 
Burroughs and of Lord Raymond, were paged 
consecutively through the successive vol- 
umes. From this some judges and writers fell 
into the habit of omitting to cite the volume, 
and of citing the page only. This was an 
inconvenient and abominable habit, since a 
person desiring to open the book for the 
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purpose of verifying the citation or quotation, 
or further examining the case, was liable to 
pick up the wrong volume and waste time 
‘in that way, unless he happened to be so 
familiar with the work as to have in his mind 
a recollection of the precise number of pages 
in each volume. Many authors and judges 
still keep up this wretched practice, and cite 
such standard works as “ Greenleaf on Evi- 
dence,” and other works which are in several 
volumes, without stating in what volume the 
citation is found. We knew of one reporter 
who, in citing the Revised Statutes of his 
State, habitually cut out the number of the 
volume, although the judge had put it in his 
opinion, — imagining that in some way by 
doing this he improved the quality of his 
reportorial work. Instead of doing this he 
made a needless addition to the time which 
is frequently consumed by the searcher, who 
has to refer to the particular statute, and 
who is liable to pick up the wrong volume. 

The usefulness of a volume of reports is 
very much circumscribed if it have a poor 
index. The index is the key which unlocks 
the whole treasure-house. Unless it is skil- 
fully made, much that is contained in the 
volume will be useless, because the prac- 
titioner will not be able to find it, in the time 
at his disposal for making the search. The 
time will come when indexing will be a dis- 
tinct profession. Very much can be said 
upon the subject of legal classification, and 
it is believed that our ideas upon this topic 
are still in their infancy. But this can be 
said upon the subject of law indexing, that 
no one is competent to make a law index who 
has not some general idea of the different 
titles of the law and their classifications into 
sub-titles, secondary sub-titles, and so on 
down. The classifications employed in law 
indexing are to a great extent arbitrary. It 
frequently happens that, instead of a single 
grouping, the subject is split into several 
groupings, presented as independent titles. 
This may especially be said of such subjects 
as Contracts, Evidence, Equity. My judg- 
ment is that the best indexing requires the 





selection of the lowest practicable sub- 
division for main titles of the index. Thus, 
I would not put “‘ Experts” under “ Evidence,” 
or “ Witnesses ” under “ Evidence,” nor would 
I put ‘“* Experts” under “ Witnesses.” Those 
matters which relate to the conduct of the 
trial, and which cannot be more conven- 
iently put under a distinctive subdivision, 
ought to be indexed under the head of “ Trial.” 
But where it is possible to group such mat- 
ters under a smaller subdivision, it ought to 
be done. Thus, there is a great deal of mat- 
ter in the judicial reports relating to the 
limits to be allowed in the cross-examination 
of witnesses. Instead of putting this under 
“Witnesses,” it ought to be put under “ Cross- 
examination.” I venture the opinion that 
the indexes and digests furnished for the 
official reports of the English Courts are in 
this respect good models, although they have 
been greatly criticised by the law journals of 
that country with which they are necessarily 
in a state of rivalry. I have never failed to 
find anything for which I was searching in 
those indexes, and have generally found the 
object of my search easily and quickly. 
Most of the indexes of the reports are 
made with a paste-pot and scissors. The 
reporter receives an extra proof, and from 
this he cuts out the matter in his head- 
notes, and, pasting it under such titles as 
come into his head at the time as the most 
suggestive, he builds up what he calls an 
index of principal matters decided. In many, 
perhaps it may fairly be said in most cases, 
no system of legal classification has been 
stated beforehand by the maker of the index. 
A frequent result is that the same matters, 
instead of being grouped in one place in the 
index, are scattered under two or three dif- 
ferent titles. Thus, the searcher will often 
discover that matters relating to the convey- 
ances of real estate are sometimes grouped 
in the index under “Contracts,” and that 
similar matters are frequently grouped under 
“Conveyances,” and again under “ Vendor 
and Vendee.” A further search will dis- 
cover that under “ Vendor and Vendee” are 
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sometimes grouped cases referring to sales 
of real property and cases referring to sales 
of personal property. 

An equally serious fault is the fault of 
having titles in indexes which mean so much 
that they mean nothing. Take for instance 
the title “ Equity.” Under this head may 
be grouped a collection of matters so exten- 
sive, that to index ordinary matters relating 
to the jurisdiction and practice of Courts of 
Chancery under the title “‘ Equity,” is not to 
index them at all. Most of the matters 
which are grouped under “ Equity,” by poor 
indexers, could be much better grouped under 
the particular heads of Equity Jurisdiction to 
which they refer,—as for instance, “ Re- 
scission,” “Cancellation,” ‘‘ Receivers,” ‘‘ Mis- 
take,” “ Fraud,” and the like. Except where 
modern statutes have created an innovation 
upon the ancient rule, every conveyance of 
real property is by an instrument under seal, 
called a deed; and we accordingly find in 
some indexes, in addition to the title “ Con- 
veyances,” the title “ Deeds ;” and the same 
matters are indifferently put, in one volume 
under one of these titles, and in the next 
volume under the other title. While this is 
so, many deeds relate to other subjects than 
conveyances of land, and the use of the word 
“deed,” as a title in an index, accordingly 
results in mixing up incongruous matters in 
the same title. 

The same may be said of the title “ Con- 
tracts.” In many indexes there is a great 
jumble of matters thrown under this title 
simply because the maker of the index is too 
indolent or too unskilful to analyze these 
matters and put them under the proper titles 
to which they refer. One half or two thirds 
of all the case-law could be grouped under 
“Contracts,” but such a grouping would not 
be indexing. The whole subject of ““Convey- 
ancing” is a branch of the law of Contracts. 
“Mortgages” is a branch of Conveyancing ; 
“Deeds of Trust,’ another branch. The 





whole subject of “Insurance” is simply a 
department of the law of “ Contracts,” which 
subject may be divided into “ Life Insur- 
ance,” “Fire Insurance,” “Marine Insurance,” 
and the more modern insurance against 
storms, lightning, etc. Then from “ Life In- 
surance” may be exscinded a mass of de- 
cisions relating to that species of Life 
Insurance which is conducted by “ Mutual 
Benefit Societies.” 

These observations might be very much 
extended, and they point to the conclusion 
that we need a more scientific system of 
legal classification, which must be made as 
the preliminary to a better system of legal 
indexing. But, with the existing systems of 
classification, most of our indexes may be 
improved, if the indexer will keep in view 
one or two simple considerations. 1. Every 
subject should be indexed under the title 
representing the smallest subdivision in legal 
classification to which the mind will naturally 
recur to find it. In carrying out this prin- 
ciple it should be remembered that an index 
is not an analysis. The true office of an 
index is to distribute. It is very seldom 
necessary in an index to a volume of law re- 
ports, to have several sub-titles under a single 
title, such, for instance, as “‘ Evidence.” Ina 
work on Evidence the contrary is true; the 
writer will treat of a number of distinct topics, 
—such as, “Judicial Notice,” the “ Burden 
of Proof,” the “Examination of Witnesses,” 
the “ Authentication of Written Instruments,” 
the “Statute of Frauds,” and the like; but 
in an index each of these subjects should 
stand in alphabetical order under its own 
proper sub-title. 2. The maker of an index 
should rigidly adhere to the rule of grouping 
the same matters under the same titles, and 
should avoid the abominable practice of 
splitting up entries referring to a particular 
subject and putting some of them under one 
title and some of them under dnother title 
which means the same thing. 
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LEGAL INCIDENTS. 


A POOR 
By J. W 


HE central facts of this incident are 
true; it actually happened. 

In the year 1867 a young lawyer sat wait- 
ing alone in his office till nearly six, and as 
he waited he mused on the terrible uncer- 
tainty of his income and the reality of his 
expenses ; for he was married, with a sickly 
wife and a child to support in a large city, 
with a meagre acquaintance and less practice. 
His grocer had been put off on the Saturday 
before; his rent was long over-due ; the hired 
girl was about leaving for lack of wages, and 
times looked so hard that he actually half 
decided to abandon law practice for anything 
to earn a living for his family. 

The dim light in the office lamp was just 
being turned out when the door opened, and 
in came a little odd-looking man in a dilapi- 
dated and seedy condition, appearing more 
like a tramp than a client, and said, — 

“ Are you a lawyer?” 

“Yes. Why?” 

“ Well, I am in trouble.” 

“ What about ?” said the lawyer. 

“They drove me out of town, and rode me 
on a rail, covered me all over with tar and 
feathers, and broke up my store at the ‘ Soo,’ 
and I come down to see what I could do 
about it; they’re all well off, and I was 
not guilty.” 

The story sounded fishy; the location 
was five hundred miles away; the man was 
a Canadian. The lawyer doubted if any good 
would come of it, but said, — 

“Why didn’t you get a lawyer up there? 
Such a case is worth five hundred dollars.” 


I. 





LAWYER. 


. DONOVAN. 


“ Lawyers up there all take sides against 
me,” said the client; and down into his inside 
pocket he went, drew out and counted out 
five hundred dollars, which the lawyer took 
In amazement. 

Then the little man looked like a prince. 
He was taller; he was important. Money 
made him stronger, braver. 

“ We'll Capzas every mother’s son of them,” 
said the lawyer, defiantly. 

He took the money home, threw it in his 
wife’s lap, kissed her, kissed his child, paced 
the floor in joy and delight. It was a god- 
send ; it was a fortune to a poor lawyer. 

Monday morning he swore out a Capias, 
with twenty thousand dollars’ bail, in the 
United States Court, gave it to the marshal, 
and waited. The time was long, — so long 
that he was about to complain to the Court 
of the marshal’s lack of diligence, — when, 
on another Saturday night three weeks 
later, in walked the marshal with the rich 
defendants. They had come a long way 
to settle, to compromise, to ask the little 
man’s forgiveness. 

Now the lawyer grew haughty, then indig- 
nant; then proposed ten thousand dollars ; 
then accepted six thousand and costs, with 
two hundred dollars extra to the marshal; 
then called his client, and received a snug 
two thousand dollars’ fee ; then furnished his 
home, and started business in earnest, with 
the spirit of the Indian, who believes that 
the spirits of all enemies captured in battle 
enter into the soul of the victor to make him 
a bigger Indian! 
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CAUSES CELEBRES. 


FREDERIC BENOIT. 
[ 1832. ] 


N the 8th of November, 1829, M. 
Benoit, the juge de paix of Vouziers, 
departed from that town to visit a mill which 
he owned, situated at a distance of several 
leagues ; he did not expect to return until 
the next day. Madame Benoit, his wife, 
remained alone in the house during his 
absence with her youngest son, Frédéric 
Benoit, aged seventeen, and her niece, 
Louise Feucher, who served the family as a 
domestic. 

Madame Benoit slept on the ground-floor 
in a small dark room, the door of which 
opened upon a passage-way running from the 
dining-room to another sleeping-chamber. 
This last chamber had two windows opening 
upon the Place de Vouziers, which were 
guarded by wooden shutters. In this same 
room, between one of these windows and the 
chimney, stood a wardrobe, and at the other 
end of the apartment was an alcove with a 
bed in it, at the head of which was a small 
door communicating with the room in which 
Madame Benoit slept. The passage-way of 
which we have spoken separated the apart- 
ment of Madame Benoit from the kitchen, 
where Louise Feucher had her bed. Fré- 
déric occupied a chamber on the first floor, 
directly over the kitchen. 

Madame Benoit, as if impressed by a pre- 
sentiment of danger, had locked the windows 
with more care than usual. Observing that 
the hook of one of the shutters did not fit 
tightly, but could be easily moved, she tied 
it with a piece of string in such a manner 
that it would resist any efforts which might 
be made to unfasten it from the outside. 
This shutter was that of the window near 
the wardrobe, which contained the table 
linen. In the lower part of this wardrobe 
was a box containing sums of money; 





among others, a bag containing six thousand 
francs in gold. The existence of this box 
and its use was unknown to any one outside 
of the family. 

About the middle of the night following 
M. Benoit’s departure, M. Dossereau, a sur- 
geon living in the adjoining house, was 
awakened by the cries of Frédéric Benoit. 
He arose hastily, believing that his neigh- 
bor’s house was on fire, and aroused his 
brother, Dossereau-Sorlet, with whom he 
dwelt. The latter hurried out first, in his 
shirt, and found Frédéric upon his doorsteps, 
who said to him, “Quick! quick! we have 
been robbed! the robbers are in our house.” 
The two rushed back to the house; and as 
they entered the sleeping-chamber, Frédéric 
cried: “The robbers leaped out of that 
window ; did you not see them go? One 
was a woman! there she is, crossing the 
place.” Dossereau hastened to the door, 
but the place was deserted ; there was not 
a living soul to be seen. He re-entered 
his house to dress, intending to return at 
once. 

As he left the Benoits’ house, his brother 
the surgeon entered it. Frédéric said to 
him, “M. Dossereau, we have been robbed !” 
Dossereau was about to search the house 
when Frédéric added, “ M. Dossereau, call 
mamma.” Having called repeatedly without 
eliciting a response, the surgeon inquired 
where she slept. ‘In that room,” replied 
Frédéric, pointing to the door of her cham- 
ber. Dossereau opened the door, and by 
the light of the candle which he carried in 
his hand, perceived the dead body of Ma- 
dame Benoit lying upon the bed, and the 
floor of the chamber covered with blood. 
He drew back, crying, “ Horrible! my poor 
boy, your mother has been murdered!” and 
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he rushed out, repeating this cry and calling 
for assistance. 

The neighbors crowded to the house; 
magistrates, officers of police, and physicians 
were speedily at the scene of the crime. 

In the opinion of the medical men Ma- 
dame Benoit had been dead for about an 
hour, and she had apparently been killed 
while asleep; for there was no disorder 
about the bed upon which she lay. Her 
position was that of a person sleeping, and 
at the first glance of the eye her body pre- 
sented no sign of any wound ; but on raising 
the head, which was bent slightly forward, 
an enormous gash extending across the 
throat was discovered. This wound had 
evidently been produced by a single blow 
with a very sharp instrument. 

One of the windows opening upon the 
place was open, as was also the shutter. 
This shutter was the same which, according 
to Frédéric, his mother had so carefully fas- 
tened the evening before, the hook of which 
she had taken the precaution to tie with a 
string. One of the panes of glass in this 
window was broken. The aperture made 
was so surrounded by jagged glass that it 
seemed impossible to introduce one’s hand 
through it without cutting it. The ward- 
robe in this chamber was open; the box it 
contained had been forced by means of a 
pointed instrument introduced into the lock, 
and the bag containing the six thousand 
francs had been stolen; another bag, in 
which were two thousand francs, had been 
taken from the wardrobe and placed upon 
the floor, where it was found by those who 
first entered the room. 

It was observed with no little surprise 
that there was no trace of mud or of blood 
in this room; and yet if the murderers had 
come from without, they must necessarily 
have crossed this chamber to enter Madame 
Benoit’s sleeping-room as well as to with- 
draw. There was no indication of their pas- 
sage upon the sill of the open window. 

On being interrogated the next day, Fré- 
déric declared that he, his mother, and Louise 











Feucher had retired at about half-past eight ; 
that at about ten o’clock, feeling indisposed, 
he had gone down and asked his cousin for 
the key of the wardrobe (the same in which 
the six thousand francs were placed) ; that 
he had taken some sugar from the wardrobe 
and made himself a glass of sugar and 
water; that he then went back to his room, 
leaving the key in the lock of the wardrobe ; 
that about midnight he was awakened bya 
loud cry from his mother, and thinking that 
she had a nightmare, to which she was sub- 
ject, he again arose, and went down and 
called to his mother several times; that on 
passing the door of the chamber where he 
had obtained the sugar, he saw the window 
open and glass scattered upon the floor; 
that, seized with fright, he rushed out of the 
house and called the brothers Dossereau. 
He added that the first that he knew of his 
mother’s fate was from the exclamation of 
the surgeon. 

Louise Feucher, on her part, declared that 
she retired at nine or half-past nine o'clock, 
after Madame Benoit had gone to bed and 
after taking her aunt’s candle; she added 
that she heard no noise until her cousin, 
leaping from his bed, awoke her; that then 
she thought she heard a sound as of some 
one fleeing; that Frédéric, after having 
called the brothers Dossereau, had opened 
the street door and said to her that he had 
at that moment seen a woman running 
across the Place de Vouziers; that she and 
her cousin had entered the room where the 
robbery took place ; that Frédéric asked her 
several times to call his mother; that she 
called vainly, and then approaching her 
room she saw the inanimate body of her 
aunt and cried, “Won Dieu, she is dead!” 
that at the moment she drew back Dossereau, 
who had arrived, himself entered Madame 
Benoit’s chamber. 

Frédéric declared, from the first, that five or 
six thousand francs in gold had been stolen ; 
he added that his father had taken fifteen 
hundred francs on his departure the day be- 
fore. M. Benoit, who did not arrive at Vou- 
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ziers until after these declarations of his son, 
said that in fact he had counted his money 
before his departure, and had withdrawn fif- 
teen hundred francs which he carried with 
him, but he did not think that any one could 
have known it, as he retired to a back cham- 
ber to count the money. 

In the presence of the facts already stated, 
it was necessary to suppose that the authors 
of this double crime had a perfect knowledge 
of the house itself as well as of the habits of 
its inmates. The difficulty, not to say im- 
possibility, of admitting that the guilty ones 
could have succeeded in opening the shutter 
from without; that they could, through the 
narrow opening made in the pane of glass, 
have thrown back the fastening of the 
window ; that they could have entered and 
forced the lock of the box without being 
heard either by Frédéric, or by Madame 
Benoit, or her niece, who slept so near her ; 
and, finally, if the robbers were strangers, 
the utter lack of apparent interest to commit 
a murder, —all these facts seemed of a nature 
to direct the suspicions of the magistrates 
upon the two persons who were alone in the 
house with Madame Benoit on that fatal 
night, and who had given such unsatisfac- 
tory and conflicting accounts of the crime, 
and of their own conduct both before and 
after its commission. 

However, Frédéric and his cousin escaped 
the suspicions of the authorities. The mag- 
istrates of Vouziers knew Frédéric only as a 
young man of excellent reputation, and it 
never entered their minds that this boy, 
hardly eighteen years old, gould be guilty of 
robbery executed by the aid of the crime of 
parricide. The same was true of Louise 
Feucher. A young girl of seventeen, living 
in her aunt’s family, where she was treated 
like a daughter ; suspect her of being acces- 
sory to such acrime? It was impossible! 

A wooden hook, found a few feet from the 
open window, and with which it was believed 
it was possible that one might have opened 
the shutter, confirmed the idea that the as- 
sassins came from without. The authorities 

59 





therefore made no search in Benoit’s house 
for vestiges of the crime and the instrument 
which had served for its commission. It 
was, perhaps, for want of this precaution 
that the guilty ones owed their long 
impunity. 

M. Benoit had three sons, the oldest of 
whom was a young man of unblemished rep- 
utation. Suspicions rested at first upon the 
second son, Auguste, who had been sent 
from home by his parents on account of his 
misconduct, and who at the time of the 
crime was living at Rheims. But inves- 
tigations which were immediately made es- 
tablished a perfect a/idi for this young 
man. 

The investigation was thrown completely 
off the trail; all hope of discovering the 
guilty ones was renounced, and their security 
from punishment appeared assured, when 
suddenly it seemed as if the murderer had 
delivered himself up to justice by one of 
those inexplicable imprudences which show 
the hand of Providence in human affairs, 

On the 6th of January, 1830, an anony- 
mous letter was found upon the same 
window by which the murderer must have 
entered, addressed to the juge de paix, M. 
Benoit, in which he, as well as an advocate 
in Vouziers, and one Labauve, a butcher, 
were threatened with the same fate that had 
befallen Madame Benoit. This letter was 
placed in the hands of the procureur du roi, 
and was recognized as being in the hand- 
writing of Labauve himself. 

It was then recalled that anonymous let- 
ters of the same character had more than 
once been circulated in Vouziers, and that 
their appearance had always coincided with 
some case lost or won by Labauve. La- 
bauve, however, in spite of all his eccentrici- 
ties, had always been considered an honest, 
worthy man. 

The anonymous letter of the 6th of Jan- 
uary set justice on a new track. Labauve 
was immediately arrested. Upon the in- 
stances of the procureur-général of Metz, a 
new investigation into the murder of Ma- 
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dame Benoit was commenced, and important 
evidence was obtained against Labauve. A 
witness, 2 woman named Malvat, testified 
that at a late hour on the night of the crime 
she passed Labauve’s house several times, 
and she observed that door opened and shut. 
The last time the door opened wide, and 
Labauve appeared in his shirt and asked 
what had happened. The woman Malvat 
informed him of the crime which had been 
perpetrated at Benoit’s house; thereupon 
Labauve quickly shut the door, and ten min- 
utes later he and his wife were at the scene 
of the murder. 

Another witness related that at about 
two o'clock in the morning he had seen a 
man running rapidly ; this man wore a white 
cap and a gray vest. Labauve had a vest 
of that color. 

These were not proofs, but they were pre- 
sumptions the gravity of which was aug- 
mented by the inexplicable character of the 
anonymous letter. Tried before the court at 
Ardennes, Labauve was acquitted on the 
30th of July, 1830, but thanks only to a di- 
vision of the jury, which stood six against 
six. 

Such an acquittal was a stigma, and no 
one doubted that Labauve was guilty. 
However that might be, Labauve had saved 
his head. He did not, however, recover his 
liberty. He was held to answer for the 
anonymous letter in which he threatened 
the life of M. Benoit. For this he was 
convicted and sentenced to five years’ 
imprisonment. 

When the court pronounced this severe 
sentence, Labauve, trembling with emotion, 
suddenly arose and extending his arm toward 
the crucifix said in a solemn voice: “I swear 
before God and before men, that the author 
of the murder of Madame Benoit will be dis- 
covered within two weeks, and that the 
crime was committed by Fayer and Louise 
Feucher !” 

Fayer, who was present in the court-room, 
immediately entered a complaint, and La- 
bauve was further condemned to six months’ 





additional imprisonment and to pay two 


hundred francs’ damages. Louise Feucher, 
on her part, claimed damages for the out- 
rage upon her reputation, and Labauve was 
condemned to pay her three hundred francs. 

Labauve was taken to prison to serve his 
sentence, and human justice believed it 
must content itself with this incomplete 
satisfaction, when a new crime suddenly 
threw a fearful light upon the crime at 
Vouziers. 

On the 21st of July, 1831, at about eleven 
o'clock in the evening, two young men pre- 
sented themselves at the Hétel des Bains at 
Versailles, and asked for a room for the 
night. They were refused, owing to the 
lateness of the hour, and were obliged to put 
up with quarters in the lodging-house of one 
Voisin. They registered under the names 
Jean Francois Clément, aged eighteen, a 
notary’s clerk in Paris, and Nicolas Aubert, 
aged twenty, employé in the custom-house, 
born and living in Paris. 

After passing the night at Voisin’s house, 
they went out between five and six o'clock 
in the morning, and returned to the Hétel 
des Bains, where they complained of having 
slept badly, and again asked: for a room. 
They were conducted to the chamber num- 
bered 8. 

This chamber had two doors, one com- 
municating with room No. 7, and the other 
opening upon a corridor. On entering one 
of the young men threw himself upon a sofa, 
and the other lay down upon the bed. 
About noon one of them was seen leaving 
the hotel. He walked out quietly, and did 
not return. At seven o'clock in the evening, 
his companion not having appeared, a ser- 
vant was sent to ask if he desired anything. 
This servant found the door opening into 
the corridor locked. Having knocked and 
called without receiving a reply, he entered 
the chamber by the door leading from the 
room No. 7, and the first object that struck 
his eye was the lifeless body of the young 
man. 

The body lay upon the floor near the 
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door. A deep wound extended across the 
throat, which had evidently been made by a 
single blow with a very sharp instrument. 

No papers nor any object of any kind by 
which the body could be identified was found 
upon it, and it was removed to Paris and 
placed in the Morgue. There an anonymous 
letter identified it as that of Joseph For- 
mage, aged seventeen, the son of a wine- 
merchant at Villette. 

It was presently ascertained that Joseph 
Formage had been employed as a clerk by 
a bookseller named Vallée ; that he had had 
intimate relations with a young man named 
Frédéric Benoit, who was no other than the 
youngest son of the juge de paix at 
Vouziers. 

A short time after his mother’s death, 
Frédéric Benoit had been sent by his father 
to Nancy, to study in a notary’s office. He 
had lived lavishly, out of all proportion to 
his resources; he had often been seen with 
large sums of money in his hands, and he 
had lost considerable amounts at play. 

Having been sent from Nancy to Paris, 
Benoit, instead of devoting his time to study, 
as his father had intended that he should, 
delivered himself up to an idle, dissipated 
life. He frequented gambling-houses, and 
found enjoyment in the society of dissolute 
and profligate young men. While in Paris 
chance threw in his way Joseph Formage, 
over whom he seems to have exercised a 
powerful influence, and who became posi- 
tively infatuated with his new friend. 

Formage belonged to an excellent family ; 
he had an older brother who was an officer 
at Cambrai. He went to visit him in com- 
pany with Benoit. This brother saw with 
astonishment the inexplicable intimacy which 
existed between the two. He questioned 
Joseph, whose responses were far from satis- 
factory ; but he ledrned enough to make it 
evident that Benoit was probably something 
worse than a mere dissolute idle fellow. He 
tried to persuade his brother not to return 
to Paris with him; but Joseph persisted. 
Shortly after, whether owing to some spark 





of virtue which had been kindled by his 
brother's representations, or whether he had 
become disgusted with his infamous friend, 
Formage separated from Benoit, and entered 
the service of M. Vallée. 

It was established, by the declarations of 
the bookseller and other witnesses, that on 
the 21st of July, that is, the day before the 
crime, Formage had been seen in the garden 
of the Palais-Royal in company with Frédéric 
Benoit, where they had an animated conver- 
sation which lasted for several hours. About 
five o'clock, according to Formage himself, 
Benoit obtained a promise from him to ac- 
company him that evening on a short trip 
into the country. The bookseller Vallée, to 
whom Formage had spoken of this interview, 
tried to dissuade him from going, but Joseph 
persisted in his resolution. “He will kill 
me if I fail to keep my word!” he said. A 
woman, named Renaud, had met Formage, 
who took leave of her at once, saying that 
“he was going to Versailles to spend the 
night with his friend.” 

As if this were not sufficient proof, the 
lodging-house keeper and the proprietor of 
the hotel at Versailles declared that the 
companion of the murdered young man was 
afflicted with a protuberance upon his right 
shoulder ; Benoit was slightly hunchbacked. 

Search was immediately made for Benoit, 
and he was arrested on the 25th of July, in 
a house in the Rue Jean-Jacques-Rousseau. 

He did not attempt to deny his relations 
with Formage, but he added that he had not 
seen his old friend for nearly two months. 
The keeper of the house where Benoit 
lodged stated that on the night of the 21st 
of July Frédéric had not slept in his room. 
This Benoit could not deny, but he stated 
that ‘he had reasons for not revealing to 
the authorities where he had passed the 
night.” He declared, however, that he was 
not at Versailles. 

“We ask you these questions,” said the 
juge de paix, ‘‘ because your friend Joseph 
Formage was killed, at Versailles, by a blow 
from a razor, on the 22d of July.” 
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“ Why,” said Benoit, calmly, “my mother 
was killed in the same manner /” 

Benoit was then taken to the Morgue: 
the body of Formage still remained there. 
Frédéric looked at it calmly. “ That is 
not Formage,” he said. They showed him 
the shirt and cravat of the victim, which he 
himself had given to Formage. He é still 
persisted in his denials. They raised one of 
the arms of the body, and showed him two 
doves tattooed into the skin. “ You have 
slept with Formage for several months; it 
is impossible that you should not have 
noticed this mark.” Then memory seemed 
to return to Frédéric, and his frightful im- 
passibility abandoned him. 

In a trunk belonging to Formage were 
found several letters and copies of letters 
which served to explain Benoit’s deed and 
to fasten upon him a still more execrable 
crime. One of them, dated the 2d of July, 
and addressed to Frédéric Benoit, who was 
then at his father’s house at Vouziers, read 
as follows :— 


Notwithstanding you have forbidden me to 
write, I am forced to disobey you. ... I have 
no one to apply to but you, and you cannot 
abandon me in my necessity. With fifty crowns 
I can extricate myself from my difficulty. Send 
them to me within a week. If you delay longer I 
will myself go to your father and make known to 
him the secret which you doubtless wish to con- 
ceal. Nothing shall stop me, if in one week the 
money I ask is not sent to me ; the next day after 





that time has expired I will force you to confess 
your crime not only to your relatives but to all 
who know you. You have taken from me my 
honor, and I will avenge myself in this manner, if 
you do not repair your fault by sending me what I 
need. 

J. FoRMAGE. 


What a sudden light! Formage murdered 
in the same manner as Madame Benoit, — 
wth a blow from a razor! Formage murdered 
twenty days after his threat to reveal an un- 
punished crime, of which he alone was cog- 
nizant! Whether or not the letter had been 
sent to its address, this posthumous revela- 
tion of Formage was none the less over- 
whelming. But if it was more than the 
draught of a letter, if it was a copy, if the 
letter had been posted, all was explained, — 
the precipitate return of Benoit, the long 
interview in the garden of the Palais- 
Royal, the trap at Versailles: Formage had 
signed his death-warrant in threatening the 
parricide, 

While justice was collecting on all sides 
the evidence necessary for the conviction of 
Benoit, Louise Feucher died in Paris, and 
before her death made a full confession. 
She had assisted her cousin in killing Ma- 
dame Benoit. 

On the 16th of December, 1831, this 
human monster was brought to trial for his 
crimes, and on the 30th of August he paid 
the penalty upon the scaffold. 
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THE EVOLUTION 


VERY interesting book has recently 
been published in London, entitled 
“Bench and Bar,” written by Mr. Serjeant 
Robinson. In one chapter he gives an in- 
sight into the process by which certain of 
the liege subjects of Her Majesty acquire 
the right to disguise themselves in the cos- 
tume of the wig and gown. He relates his 
own experience as follows :— 


“Tentered as a student at the Middle Temple 
in April, 1833. There are four distinct establish- 
ments that have the exclusive privilege of granting 
the degree. A candidate must attach himself to 
one of them, although it is quite immaterial by 
which of the four portals he seeks to enter the 
profession. ‘These Inns of Court, as they are 
called, are Lincoln’s Inn, the Inner Temple, the 
Middle Temple, and Gray’s Inn. There are sev- 
eral other establishments called Inns, such as 
Clement’s Inn, Staple Inn, Clifford’s Inn, New 
Inn, Barnard’s Inn, etc. ; but they are not Inns 
of Court, and have nothing to do with the Bar, 
except that some of them are dependencies of the 
four superior ones, while others, originally in the 
same predicament, have now a totally separate 
existence. 

“ Any one wishing to become a student at an 
Inn of Court had (I speak in the past tense, al- 
though I believe the mode of proceeding is much 
the same now as it was formerly) to furnish him- 
self with a certificate of respectability signed by 
two barristers, who vouched for his eligibility in that 
respect. He had then to go through the formality 
of what was technically called an examination, the 
crucial part of which occupied about a minute and 
a half. One or two questions in Latin or in gen- 
eral literature were put to him in the perfunctory 
style in which one asks a passing acquaintance 
after his health, being quite indifferent as to what 
answer he might give. The pursuit of knowledge 
by the examiner as to a youth’s proficiency was 
not very ardent in those days, and the most super- 
ficial candidate for the honors of admission might 
have come off with great credit to himself. 

“T believe the examination now is just a trifle 
nearer the real thing, but I never yet heard of any 
man being plucked in this preliminary ‘ little go.’ 





OF A BARRISTER. 


If I had, I should expect the next intelligence I 
got of him would date from an idiot asylum. 

“The next important step was the payment of 
one hundred pounds into the treasury of your 
elected Inn, while you entered into a stringent 
bond with two sureties that you would obey the 
rules and regulations of the establishments, attend 
church (in my case the Temple) every Sunday 
with strict regularity, and pay up your commons 
and other dues whenever they were demanded. 
As to the third of these stipulations the sureties 
were mere substitutions, — if you did not.pay your 
debts, they would pay for you: but it was never 
understood that they could observe the rules of the 
Inn for you, or even that they could go to church 
for you when you were profligate enough to stay 
away. 

“These preliminaries satisfactorily got through, 
no future penance was required to qualify you for 
a call to the bar, except a certain display of assi- 
duity in eating and drinking, and it was prescribed 
in this wise. It was necessary that you should 
keep twelve terms, and, as there were four terms in 
the year, this stage lasted three years. 

“A term was of three or four weeks’ duration, 
and in the middle of each there was what was 
called a Grand week, and the remainder was divided 
into periods called half-weeks. 

“Now, keeping a term meant that you had 
dined in the hall at least once in Grand week, and 
also once in each of two half-weeks. To partake 
of these dinners was de rigueur, but they need not 
be in consecutive terms. You might take your 
time about them ; spread them over ten years if 
you liked, but to render yourself eligible for a call 
you must have completed your tally of twelve. 
Keeping a term then was not so harrowing a cur- 
riculum as many are found to be in these educa- 
tional times. 

“The dinners took place every day in term 
time, Sundays included. Each day at five o’clock 
the Benchers in their gowns walked in procession 
up the hall and took their seats on the dais, where 
their dinners were served. One long row of tables, 
each accommodating twelve persons, ran down the 
sides of the hall. The Bar were seated at the upper 
end according to seniority, and below them sat 
the students. 
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“T may mention here that by an old custom, 
still kept up at the Middle Temple, a porter goes 
round the different courts and avenues, half an 
hour before dinner, blowing a bullock’s horn to 
remind all whom it may concern that dinner-time 
is at hand. 

“The Bar and the students were parcelled off 
into messes of four men each, every one being 
treated to the same bill of fare. We had a bottle 
of wine (invariably port) to each mess, soup, a 
sirloin of beef, a fruit tart, cheese and bread, with 
an unlimited supply of small beer, certainly the 
best of the three classes of that beverage, which 
are described as strong table, weak table, and 
lamen-table. 

“ After dinner, which lasted about an hour, the 
Benchers marched out as they had marched in, and 
retired to what was called the parliament chamber, 
to finish their repast with wine and dessert, while 
we were left to our own devices. 

“Inthe middle of Grand week there was a grand 
day, when the bench was graced by the presence 
of the old dignitaries, and retired and existing 
judges who had once belonged to us. I have on 
several occasions seen Lord Eldon and Lord Sto- 
well, his brother, walk up the hall to take their 
seats at the Bench table, while Lord Wynford, 
whose limbs were paralyzed, was carried in on a 
chair. It told us how old association predominated 
over bodily infirmity. 

“There was a custom of which some of us used 
to avail ourselves on a Friday in term-time. A 
barrel of oysters was placed on a table in the 
middle of the hall, half an hour before dinner, and 
those who chose to run the risk of opening them 
for themselves, could stimulate their appetites for 
the future meal, ad libitum. ‘The opportunity 
arose from a bequest made by some old lady in 
ancient times, probably for the good of our souls, 
and perhaps with some little consideration for her 
own ; but we never troubled ourselves about the 
origin of the refection. I dare say it had some ref- 
erence to the duty of carnal abstinence on fast 
days. But, if so, there must have been some little 
misconception about it, for a single barrel, so far 
from satisfying our inward cravings, only had the 
effect of sharpening them. 

“ Having achieved the right to studentship, the 
next thing to do was to look out for a pedagogue 
under whose tuition I might become initiated into 
the science and subtle mysteries of the law, of which 





I was then as profoundly ignorant as an Ojibbeway 
Indian. This was usually accomplished by paying 
one hundred guineas a year, for as many years as 
were considered expedient or convenient, to a bar- 
rister or special pleader for the privilege of what 
was called ‘ having the run of his chambers.’ 

“‘T have used the word ‘ pedagogue,’ but in a very 
different sense from its ordinary one; for it was no 
part of his duty to attend either to our minds or 
morals. He was always willing, in his leisure 
moments, to explain any matter of difficulty we 
might stumble upon, but if we never troubled him, 
we might be quite sure he would never trouble us. 
One saw the cases that came in for his opinion or 
his drafting, and might study and digest the answers 
before they went out; but this was all the benefit 
that one was likely to get, unless, like Oliver Twist, 
one asked for more ; for a pleader or barrister in 
large practice — and it was useless betaking oneself 
to a teacher with a small one — had no time to 
devote to a systematic course of tuition. If a 
novice was bent on undergoing a three years’ 
pupilage, the best way of disposing of himself was 
to apportion his time among three different pre- 
ceptors instead of one, so that he might gain ex- 
perience in various kinds of practice. 

“In Easter Term, 1840, I was called to the bar. 
As a preparative for investiture, the aspirant who 
has sufficiently dined, must get himself .proposed 
by one Bencher and seconded by another in the 
parliament chamber, where the official business of 
the Inn is conducted, and if his character is unim- 
peached, the fat for his case goes forth. But no 
one could claim to be called as a matter of right. 
The Benchers might reject the candidate’s applica- 
tion, if they pleased, but always subject to an ap- 
peal to the body of judges as visitors of the Inn ; 
and their decision was final. 

“ The actual ceremony of being called was very 
short and simple. On the appointed day, while 
the Benchers and Bar were in the hall prepared to 
sit down to dinner, I happening to be the senior 
of nineteen infatuated beings, habited for the first 
time in the full panoply of gown, wig, and bands, 
and each brimful of hope of speedy distinction, 
walked up the hall, and stood in a row, before our 
venerable superiors. We then took a short oath 
that we would do our duty to the Inn, to the pub- 
lic, and to our clients, — should we ever have any, 
— and the formal business was at an end. 

“We sat down to our repast as usual, and, as 
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soon as the Benchers had retired from the Bench 
table, private friends were allowed to flock in and 
partake of wine and dessert at the table assigned to 
their particular host, and the revels were generally 
kept up to a late hour. 

“Next day, with light hearts, but many of us 
with aching heads, after the severe trials of the 
night before, we had to take divers oaths before 





a judge in the Bail Court, containing allusions not 
very complimentary to the Pope, or the Pretender, 
whoever that might be. 

“ After this swearing, which was, I recollect, 
interspersed with a fair sprinkling of cursing, I was 
entitled to call myself barrister-at-law. But the 
titular distinction was of very little use to me for a 
long time to come.” 





AN OBSTINATE JUROR. . 


By Georce F. Tucker. 


OMPREHENSION of the facts of a 
case as presented by the evidence does 
not always enable jurors to render an appro- 
priate verdict. A knowledge of the busi- 
ness, the details of which are involved, seems 
often indispensable to an analysis of the tes- 
timony, and an accurate estimate of the liti- 
gant’s claims. When a juror happens to 
possess the required information, his fellows 
frequently defer to his views, and concur in 
the decision he recommends. But occasion- 
ally his,suggestions seem so impracticable 
that they deem it unwise to accord acquies- 
cence. It is fair to say that in such cases 
the ignorance of the majority is at fault, al- 
though, perhaps, the persuasions of the single 
juror may be prompted by considerations 
neither presented by nor deducible from the 
testimony. The writer vouches for the au- 
thenticity of the following story. 

In the year 1875 an interesting case to de- 
termine the title to some oil was tried in New 
Bedford, Mass. The jury was composed of 
farmers, mechanics, and merchants, all of 
whom were men of good sense and excellent 
judgment. Only one of them, however, —a 
merchant, — was familar with the principles 
and details of the business involved in the 
litigation. This juror was over sixty years 
of age, had had a successful business career 
of over forty years, and was regarded by his 
fellow-merchants as one of the clearest-headed 
of them all. He had also the happy faculty 





of imparting information simply and naturally, 
and he never antagonized his listeners by bold 
utterances, or displeased them by obtrusive 
manners. 

Without dwelling on the facts in minutiz, 
let us observe that the case was well tried 
and given tothe jury. The result of the first 
ballot in the jury-room was eleven for the 
plaintiff and one for the defendant. The old 
merchant constituted the minority of one. A 
discussion began, and was maintained with 
earnestness, but in a friendly spirit. The 
dissenting juror was exhaustively explicit in 
commenting upon the testimony, and prob- 
ably fortified his reasoning by abundant al- 
lusions to his own experiences. He had 
received his business training not many years 
after the whaling enterprise was first devel- 
oped, and his experience embraced the busy 
years during which three hundred and fifty 
vessels were sent from the little port of 
New Bedford to prosecute the industry in 
near and remote seas. That that business 
was one easily understood and as easily car- 
ried on, is an erroneous belief. Rendered 
uncertain by the perils of the sea, a growing 
scarcity of whales, and the use of substitutes 
for sperm and whale oil, as well as by the 
financial hazards which attend all commercial 
callings, it demanded from its very nature, 
and especially from the necessity of awaiting 
the course of events for tangible returns, pa- 
tient plodding, the husbandry of material 
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resources, caution in assuming obligations, 
and an excellent knowledge of human nature 
in the selection of officers and crews. The 
peculiar features of the business gave rise to 
peculiar usages and methods of procedure ; 
and the lawyer who looks for the first time 
within the covers of both Sprague and Low- 
ell’s Reports finds many a case decided upon 
equitable principles which offer no parallel 
to anything he gleans from other adjudica- 
tions or experiences in his practice. Not 
alone, therefore, as a physical enterprise 
did whaling occupy a unique position ; 
in its commercial features it was without 
example. 

Now, as already stated, the difference was 
over some oil, and the claims of the respec- 
tive litigants called attention to the methods 
employed in the active prosecution of the 
business, and, to a certain extent, to the con- 
tingent rights of the co-owners of the vessels, 
and to the practice relating to the disposal 
of the merchandise and the division of the 
proceeds. It may be that in his desire to do 
justice the old merchant went too far, and en- 
deavored to enlighten his hearers by dwelling 
upon facts not presented by the evidence, 
although well understood by him and his 
merchant friends as necessarily attending 
transactions in the business. Persuasion 
proved fruitless ; the eleven were inexorable. 
Forty years’ experience was an argument of 
no weight in their estimation. The result 
was a disagreement, and the jury was dis- 
charged. 





New Bedford is about fifty-six miles dis- 
tant from Boston, and communication be- 
tween the cities is rapid and easy. The 
morning after the disagreement the dissent- 
ing juror took the train for the last-named 
city. The late plaintiff happened to occupy 
a seat in the car which the merchant en- 
tered. The latter sat down with the disap- 
pointed litigant, and the two entered upon 
a discussion of the merits of the case. 

“T want thee to understand,” said the mer- 
chant, who was a member of the Society of 
Friends, “ that I am the juror who prevented 
thee from getting a verdict. I was not influ- 
enced by my opposition to litigation in gen- 
eral. I was convinced that thee was in error, 
and that the suit should never have been 
brought.” 

The late plaintiff did not appear to relish 
this announcement, but he paid his compan- 
ion courteous attention. The latter was as 
dispassionate and lucid as he had been in the 
jury-room. The listener gradually relaxed. 
He soon saw the pertinent bearing of points 
in the case which he had formerly ignored. 
At last he frankly acknowledged that his 
companion was justified in his adverse judg- 
ment. Rising from his seat, he went into 
the adjoining car, in which the defendant 
was seated, and extending his hand observed 
that he had come to discuss fairly and im- 
partially their suspended controversy. The 
result was, that before the train reached 
Boston, the suit was amicably settled, and to 
the advantage of the defendant. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of 
interest to the profession; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


THE GREEN BAG. 


LTHOUGH as yet a mere “ fledgling,” only 
ten months. old, the “ Green Bag” has al- 
ready demonstrated that it is a lusty youngster, 
and has come into the world to stay and live, we 
trust, to a ripe old age. We should feel fully 
gratified in “blowing our own trumpet,” were 
there any occasion for our so doing, but our 
brother journalists and kind friends have sung our 
praises and complimented us to such a degree that 
any words in our own behalf would be superfluous. 
For the edification of our readers we published in 
our August number a few of the many appreciative 
things said of our new venture. To these we now 
add some of the cheery words received from cor- 
respondents : — 


Your “ Green Bag” is such a sparkling rill from 
the great fountain of law that it bids fair to become 
indispensable as a monthly “ refresher.” — HERBERT 
L. DOGGETT, Kansas City, Mo. 


Accept my best thanks for the “ Green Bag.” It 
is a delightful and readable periodical.— N. MITTER, 
Public Prosecutor, Chupra Sarun, Bengal, India. 


You have made a most handsome bow to the legal 
public. — Pror. THEODORE W. DwiGutT, Columbia 
Law School. 


Your magazine is a success, and I congratulate 
you on it. — ProF. HENRY WADE RoGeErs, Law 
School of the University of Michigan. 


Let me say here that I am delighted with the 
“Green Bag.” It fills a place that has always, so 
far as I know, been practically vacant, and fills it 
in an admirable manner. — Pror. H. B. HUTCHINS, 
Cornell University School of Law. 


Viveat viridis baga !— Pror. W. G. HAMMOND, 
St. Louis Law School. 


I find the publication not only entertaining but 
useful and instructive. The humorous portion, with 
60 





its witty anecdotes and legal repartee, is (if you will 
pardon the slang) “immense.””— Isaac N. SOLIs, 
Philadelphia. 


I have received the worth of my money in the 
numbers I have now received. I hope you may be as 
successful as you deserve to be in this new ven- 
ture, which must be more valuable and entertaining 
to lawyers from month to month. — GEo. W. WING, 
Montpelier, Vt. 


These we believe to be honest and candid ex- 
pressions of opinion ; and we must say that it is 
with a feeling of genuine pride that we gaze upon 
the picture thus drawn, and “see ourselves as 
others see us.” It is not usually a pleasant thing 
to sit for one’s photograph ; but if the result could 
only be as satisfactory in every case as in that of 
the “Green Bag,” there would be no necessity 
for the invariable injunction of the photographic 
artist, to “look pleasant.” 


Our thanks are due to Messrs. Matthews, 
Northrup & Co., of Buffalo, who kindly furnished 
the greater part of the plates used in illustrating 
the article on “The Buffalo Law School” in this 
number. 


BOoKSELLERS’ advertisements are not always at- 
tractive, but there is a list of books among the 
advertising pages in the first part of this number, 
which is extremely interesting not only to the an- 
tiquary, but also to the most alert and American of 
practical lawyers. There is a quaint flavor of 
not exactly romance, but rather of unreality, 
about black-letter books of the sixteenth and 
seventeenth centuries ; heightened in this instance 
by the reproduction of one of Richard Tottell’s 
rudely engraved but effective titlepages. Not 
all of us can afford to buy such luxuries, though 
any of us might at least possess, if he chose, one or 
two specimens of antique law literature ; but not 
even the most exiguous income can prevent us 
from reading the list, and gloating over its glimpses 
into the days when the Common Law of England, 
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wrapped in its black-letter swaddling-clothes, was 
rocked in a cumbrous cradle of folio abridgments 
and reports. To read such a list is restful and 
soothing to the mind, exhausted with nineteenth- 
century hurry and turmoil. 


LEGAL ANTIQUITIES. 


Tue following interesting document, copied 
from Norfolk County, Mass. Records, liber 27, 
fol. 28, possesses a touch of ‘quaintness which 
our readers will appreciate : — 


I, Uriah Harding of Medway, in the County of 
Norfolk, of lawfull age, do testify and say that I was 
with Nahum Thayer some time in the month of June, 
A. D. 1805, and som conversation took place between 
us about a hive of bees that was stole from Micah 
Adams, which said Adams laid to said Thayer of 
steeling and had searched his house for. Thayer 
then said to me the matters is now a coming out that 
the neighbours would know to the contrary and it is 
somebody that stole them bees that will hurt your 
feelings most Darnedly! I then asked Thayer who 
it was that stole them. Thayer then said to me by 
God it was Simon Plimpton that stole them bees and 
I can Prove it and I mean to bring him up for I won’t 
bear the scandal any longer; I have suffered enough 
by them Plagy bees, and further Deponant say not. 

UriAH HARDING. 


Question asked by Simon Plimpton. Did you un- 
derstand Nahum Thayer to say that Simon Plimp- 
ton stole the very hive of bees which Micah Adams 
searched Thayer’s house for by Deponant. Answer 
— Nahum Thayer did tell me that Simon Plimp- 
ton stole that very hive of bees and that he could 
prove it. 

Commonwealth of Massachusetts, Norfolk ss. Town 
of Medway this ninth day of September in the year 
of our lord one thousand eight hundred and six, per- 
sonally appeared before us the subscriber two Jus- 
tices of the Peace in and for the County of Norfolk 
quorum unus the aforesd deponant and after being 
carefully examined and duly cautioned to testify the 
whole truth and nothing but the truth made oath that 
the foregoing deposition by him subscribed is true. 
Taken at the request of Simon Plimpton of said 
Medway to be preserved in perpetual remembrance 
of the thing — and we duly notified all persons living 
within twenty miles of this place of caption we knew 
to be interested in the writ of the sute to which this 
deposition relates and no person attended but said 
Plimpton the said Deponant being so infirm as to be 





unabel to travel and attend at the Court at present in 
the course of taking this deposition. 
Joun WHITING, w-—— of the Peace 
ELIJAH ADAMS, quorum unus. 


The Costs of this Deposition : 
Justices fees for notifyiag 


Traveling, Writing &c $3.16 
Officers fees 54 
Deponant attendance 33 





Sept. 12, 1806. Received, entered and examined 


By ELIPHALET Ponp, Regr. 


———_>__—_ 


FACETIZ., 


Ir was a constable who remarked pleasantly 
that he had an attachment for his victim. 


Baron Martin, who was a great connoisseur in 
horses, always had the greatest horror of what 
were called “ prophets,” a class of Sharpers who 
profess to give weak-minded men who are given to 
betting “ the straight tip.” 

On one occasion, after he had become deaf, he 
was trying a racing case, an exercise of his func- 
tions in which he delighted. One of the counsel 
engaged in it was named Stammers, — a solemn, 
formal, sententious personage, who seldom made a 
speech without quoting passages from Scripture. 
In addressing the jury he was about to pursue his 
old habit, and got as far as “ as the prophet says,” 
when the judge interposed, — 

“ Don’t trouble the jury, Mr. Stammers, about the 
prophets ; there is not one of them who would not 
sell his father for sixpenny worth of halfpence.”’ 

“ But, my lord,” said Stammers, in a subdued 
tone, “I was about to quote from the prophet 
Jeremiah.” 

“Don’t tell me!” said the Baron. “I have no 
doubt your friend Mr. Myer is just as bad as the 
rest of them.” — Bench and Bar. 


It was a New York lawyer in whose peroration 
this occurred: “I hope, gentlemen of the jury, 
that you may have mercy upon this unhappy 
man, who has never yet strayed from the path of 
rectitude, and only asks your assistance to enable 
him to return to it.” 
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THERE is a grim humor about some of Judge 
Lynch’s executions. A bank president in south- 
western Texas made away with all the funds under 
his charge, and then posted on the door of his in- 
stitution “ Bank Suspended.” ‘That night he was 
interviewed by a number of depositors, who left 
him hanging to a tree with this notice pinned to 
his breast, ‘‘ Bank President Suspended.” 


In a recent examination before the Supreme 
Court of Iowa, a student was asked whether the 
State Legislature of Iowa can pass an act granting 
a divorce. Having answered in the negative, he 
was requested to give his reason. He replied, 
that the Constitution of the United States forbids 
the State Legislatures from passing any act im- 
pairing the obligations of a contract. 





In the trial of a case recently, in one of the 
Middlesex District Courts, a witness was asked to 
repeat a conversation which she had with her 
husband. Objection was made, by counsel on the 
other side, that the question should not be an- 
swered because the conversation was private in 
its nature. The judge then asked the witness 
whether anybody except herself and husband were 
present. She replied that her mother and the 
husband’s mother were. Whereupon the judge 
remarked: “It appears, Mr. B , that both 
mothers-in-law were present. I shall therefore 
rule that the conversation was public.” 








One of the keenest retorts on record was the 
reply of Archbishop Ryan to ex-Attorney-General 
Wayne MacVeagh at a banquet given by some of 
the leading officials of the Pennsylvania Railroad 
Company. 

On presenting Archbishop Ryan to several of 
the leading officials, Mr. MacVeagh playfully 
commented on their virtues, advising the Arch- 
bishop to cultivate their acquaintance, reminding 
him of the many conveniences and comforts they 
could offer him and especially of the free passes 
within their control. “Indeed,” said he, laugh- 
ingly, “I am not sure that it might not be worth 
your while to use your influence to get these 
clients of mine passes to the happier world 
beyond.” Quick as a flash the witty Irishman 
replied, “ Oh, no, I could not think of separating 
them from their counsel.” 





A CERTAIN lawyer arguing a case before a justice 
of the peace came across the expression “ choses 
in action” in a decision from which he was quot- 
ing to the court. Fearing that the justice might 
not understand its meaning, he stopped to ex- 
plain: “ Your Honor, ‘choses in action,’ you of 
course know, means that a person has several 
rights of action and can choose which he will 
pursue.” 

DurInG a session of the court at , Wisconsin, 
Lawyer Blank had been trying for two long hours 
to impress upon the minds of the jury the facts of 
the case. Hearing the dinner-bell ring, he turned 
to the judge and said: “ Had we better adjourn 
for dinner, or shall I keep right on?” 

Weary and disgusted, his Honor replied: “Oh, 
you keep right on, keep right on, and we will go to 
dinner.” 





ONE summer morning, years ago, a number of 
young lawyers surrounded Colonel Boyd, of Norris- 
town, Penn., on the porch of the Stockton House 
at Cape May. When they were about to leave, 
the good colonel said he did not feel like parting 
with them without giving them some good ad- 
vice. Said he: “ Young men, I have practised 
law for forty years, and I have found that the 
best plan to have an easy conscience is to open 
each week in the proper way. Monday morning 
I go to my office about half an hour earlier 
than usual, lock myself in the back-room, and go 
over the events of the preceding week, so as to 
see that I have wronged no man. If I find that 
I have, I make amends at once. IfI find on 
mature consideration that I have charged a client 
too large a fee, I promptly write him a check 
and reduce it to the proper amount. You can- 
not too soon adopt such a practice.” 

‘Have you often had occasion, Colonel,” in- 
nocently asked one of the young men, “to make 
many such repayments?” 

“That is the singular part of it all,” promptly 
replied the good colonel; “I have religiously 
followed this habit for forty years, and thus far I 
have never had occasion to do anything of the 
kind.” 

A VERY concise verdict was that of a coroner’s 
jury in Idaho: “ We find that the deceased came 
to his death by calling Tom Watlings a liar.” . 
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NOTES. 


THE meeting of the American Bar Association 
was noteworthy in more respects than one. The 
address of David Dudley Field was of the highest 
character, and should be carefully read by every 
lawyer in our land. Simeon E. Baldwin’s address 
was a scholarly production, and Judge Henry B. 
Brown and Walter B. Hill read papers which 
were masterpieces of logic and good sound com- 
mon-sense. The banquet was a grand affair, and 
our Chicago brethren who had the matter in 
charge certainly left nothing to be desired. The 
meeting was well attended, and successful in every 
way. 


TWENTY-SEVEN States outside of New York, 
containing a population of thirty-four millions, 
are said to have about thirty-five thousand 
lawyers. ‘There remain, after these States and 
New York, fourteen other States, five Territories, 
and the District of Columbia, with a population 
of twenty millions ; and these should, in the same 
proportion as the twenty-seven States, have over 
twenty thousand lawyers, making a total of sixty- 
six thousand. Now, compare this proportion with 
that of other countries. France, with a population 
of forty millions, has six thousand lawyers, and 
twenty-four hundred other officials who do the 
work of attorneys with us; and Germany, with a 
population of forty-five millions, has in the same 
category seven thousand. Thus the proportion 
of the legal element is, in France, 1 to 4,762; in 
Germany, 1 to 6,423; in the United States, 1 to 
909. Now turn from the performers to the per- 
formance. The report just mentioned contains, 
in text and appendix, a statement of the length 
of time required in the courts of the country for 
the final decision of a lawsuit ; and a melancholy 
record it is. “ It appears,” says the report, “ that 
the average length of a lawsuit varies very much 
in the different States; the greatest being about 
six years, and the least about one year and a half.” 
I might add that very few States finish a litigation 
in this shorter period. ‘Taking all these figures 
together, is it any wonder that a cynic should say 
that we American lawyers talk more and speed 
less than any other equal number of men known 
to history? — Davin Duprey FIELp’s Address be- 
Sore the American Bar Association. 





As is well-known, there are two Courts in Amer- 
ica of co-ordinate criminal jurisdiction in capital 
cases. Last year Judge Lynch had decidedly the 
whip hand of Judge Law. ‘The former bagged 
144 to the latter’s 87. The total for the States 
was 231. In no other civilized country is there 
any such record as this in proportion to the popu- 
lation. What it means, says the ‘“ Journal of Juris- 
prudence,” may be gathered from the consideration 
that whereas in Scotland executions at present 
average much less than one fer annum, at the 
American rate there would be twenty Jer annum. 
— trish Law Times. 


THOUGH the “Green Bag ” does not aim to give 
reports of judicial decisions, it occasionally finds 
one which it seems appropriate to place in a “ use- 
less but entertaining” magazine, as witness a recent 
case in one of the New York courts. 

The head-note is as follows : — 


“A reargument will not be granted for the omis- 
sion of the court to notice a recent statute alleged to 
be decisive of the case, where the statute was not urged 
as controlling either at the trial or on the argument ; 
its existence being then unknown both to court and 
counsel.” 


The learned court, after stating that the newly 
discovered statute had been in force seventeen 
days at the time the transaction in question took 
place, proceeds to surmount this obstacle as fol- 
lows : — 


The case was decided rightly upon the facts and 
law as presented at the last general term when it was 
decided. It is not claimed that the court overlooked 
any point presented at that time, but it appears that 
court and counsel were ignorant of the statute above 
quoted, and the case was decided upon the facts and 
law as they were supposed to exist at that time. Zhe 
parties are presumed to know what the law is even 
if the court does not; ‘and when the assignment was 
offered in evidence it was the duty of the plaintiff to 
make such objections to its introduction as he in- 
tended to rely upon, and all other objections were 
then and there waived. .... No good purpose can 
be served by granting a reargument and reversing 
the judgment. The assignment was eminently equi- 
table and just, and under the present judgment the 
property will be equally divided; but if it is re- 
versed, the assigned property will be diverted from 
an equal distribution among the creditors... . 
Motion denied.” 
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No authority is cited in the opinion, but it might 
have been found in a case, reported in “ Remunis- 
cences of the Rhode Island Bar,” by Abraham 
Payne, in which the attorney for the defendant in 
a suit for the value of butcher's meat sold and 
delivered sought out the justice of the peace be- 
fore whom the case was pending, to file a plea in 
abatement. “ He asked me,” says the reporter, 
“what was the matter with the writ? I told him 
that it contained no bill of particulars. He said, 
very pleasantly, ‘I shall not allow any plea in 
abatement. I know the man very well; he has 
had the meat, and he must pay for it. I shall enter 
up judgment for the plaintiff’ ” 


A NOVEL decision was rendered by Justice Miller 
in the suit before him at Youngstown, between 
John P. Kirby and John Scott, each claiming the 
ownership of a certain carrier pigeon, which was 
brought into court in charge of an officer. Justice 
Miller, in order to settle the ownership beyond 
question, ordered the pigeon placed in the hands 
of two disinterested persons, who took it four 
miles south of the city and released it. After it 
started two chasers were sent up by Kirby, and 
Scott followed suit by releasing another pigeon. 
The pigeon in controversy flew straight to the res- 
idence of Scott, and, according to the decision of 
Justice Miller, is now Scott’s property. — Cleveland 
Leader. 


SomE cases of comparatively recent occurrence 
will serve to illustrate the defects of the coroner 
system. The following is reported: “ Inquisition 
held on the body of Holmes, deseasts December 
8, 1853. We of the said jury, by being summoned 
and qualified, and hearing the evidences, and mak- 
ing true and diligous resentments over the said 
body of said deseasts, twelve men met, and, being 
duly sworn into the case, believes that he come to 
his death by some fit or other apoplexy. Doctor 
being duly sworn by myself, coroner, states that 
the lobis membrane of the spinal disease was 
affected to considerable extent.”” — Forum. 


Wuewn drunkards appear on the street of the 
village of Mons, Belgium, the garde champétre 
takes them politely home. The next morning he 





goes to the houses of all those whom he had found 
drunk the night before, and presents to each a 
broom for sweeping the street. The drunkard is 
allowed to choose between working for the com- 
mune for one dayand being prosecuted for drunk- 
enness. He invariably elects to sweep the streets. 
The village streets are in consequence marvellously 
clean; and the sweepers, after swallowing more 
than their natural share of dust, pass mental reso- 
lutions of sobriety, and keep them. 


TuE practical mind of Dr. Frank L. James 
would utilize the bodies of condemned mur- 
derers, ante mortem, for experimental pathology. 
This is a good suggestion, and in lieu of the judi- 
cial condemnation formulary: “ Hanged by the 
neck until you are dead — dead — dead, and may 
God have mercy on your soul,”’ we hope to see 
the time come when, in pronouncing sentence 
for capital crime, the judge will solemnly say, 
“And now you are sentenced, under the laws 
you have violated, to pay the righteous penalty 
of your crime. You will, therefore, this day 
choose the method by which you prefer to die 
for the benefit of science and that society you 
have wronged, that dying you may serve man- 
kind better than when you lived, and, in part at 
least, make propitiation to the world and to God 
for your great crime, and may God have mercy 
on your soul.” Let the condemned then choose 
whether by poison, by inoculation of disease, or 
electricity. 

Give the condemned murderer a_ chance 
to make some atonement for his crime before 
he goes hence. — Alienist and Neurologist. 


THE following plea of modliter dentes imposuit 
was put in, in a dog-biting case, by Irving Browne, 
Esq., the genial editor of the “Albany Law 
Journal” : — 


“And the defendant further says that at the time 
mentioned in the complaint, the plaintiff, with sun- 
dry other unruly and boisterous youths, was throw- 
ing snowballs in the immediate vicinity of the 
defendant's house, and thereby endangering its safety 
and that of its inmates; and thereupon the defendant 
expostulated with said plaintiff, and requested him 
in a mild and gentlemanly manner to desist; but 
the plaintiff, refusing to observe the defendant's re- 
quest, and moved and instigated by the Devil, there- 
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upon made an assault upon this defendant and upon 
his dog, which was providentially present, and threw 
and impelled a stone at the latter, whereupon the 
said dog, in self-defence, as he lawfully might for 
the cause aforesaid, instinctively resented the attack 
upon himself, and playfully and slightly inserted his 
teeth in and upon the person of the plaintiff, doing 
him no unnecessary damage, nor any damage beyond 
what was good for him; which are the same supposed 
trespasses alleged in the complaint.” 
The plea prevailed. 


Tue “Medical and Surgical Reporter” dis- 
honors the medical profession by coming to the 
rescue of the doctors who cut open Bishop, the 
mind-reader, before he had been apparently 
dead six hours, and by supporting its defence of 
their conduct by such paragraphs as the follow- 


ing : — 


“ Besides this, if they had made the mistake with 
which a grief-stricken mother has charged them, they 
could not have been in doubt in regard to the mat- 
ter as soon as they opened the thorax and abdomen 
of the subject. In the thorax they would have 
found the heart beating, and in the abdomen the 
intestines would probably have manifested vermi- 
form contractions under the stimulus of the air or 
the mechanical conditions of the operation. But 
with these and other means of knowing what they 
did, the physicians who conducted the autopsy de- 
clare that there were no signs of life in the body; 
and they do this with the manner of men conscious 
of being right, and not of men endeavoring to hide 
an appalling blunder. For these reasons we think 
no medical man will hesitate to accept their state- 
ment, or fail to sympathize with them as they pro- 
test against the clamor excited by the horrible 
suspicion which has been raised in the minds of 
the general public.” 


It may be true that “no medical man will 
hesitate to accept” the statement of the doctors 
who did the cutting, that they found no signs of 
life in the thorax and abdomen, after they had so 
far cut the patient that if he had been alive their 
cutting must have produced his death; but no 
lawyer or judge accustomed to deal with evidence 
would pay the slightest attention to such a state- 
ment. There is not one medical man in a thou- 
sand, probably not one in the whole profession, 
that would confess to the finding of signs of life 
under such circumstances. 





fiecent Deaths. 


Jupce R. S. Wituiamson, of the Circuit Court 
of Cook County, Ill., died at his home in Pala- 
tine, August 10, 1889. Judge Williamson was 
born in Cornwall, Addison County, Vt., May 23, 
1839, and was admitted to the bar in 1870. He 
was fora number of years a member of the law firm 
of Miller, Williamson, & Miller. He was afterward 
the senior member of the firm of Williamson & 
Cutting. He was elected a member of the lower 
house of the Illinois General Assembly in 1870, 
and State Senator in 1872. In 1880 he was 
elected to the Superior Court bench, and served 
one term of six years. Two years ago he was 
chosen one of the six new circuit judges. 


Hon. WILLIAM Emery, a prominent citizen of 
Alfred, Me., died August 31, aged sixty-five. He 
was prominent in business and political circles, 
had been representative to the Legislature, county 
attorney of York County, and was the Democratic 
candidate for Congress against Thomas B. Reed 
in the first Maine district last year. 


Coit. THomas J. Evans, one of the best-known 
lawyers in Virginia, died September 20, aged 
sixty-seven. He had represented Richmond 
twice as a member of the Legislature. He was a 
colonel in the Confederate army and a prominent 
Mason. 

PHILEMON Buss, ex-justice of the Supreme 
Court of Missouri and dean of the Missouri Uni- 
versity, died at St. Paul, August 25, aged seventy- 
six. Judge Bliss was one of the early anti-slavery 
leaders of Ohio, and was a member of Congress 
from the Fourteenth District from 1855 until 1859. 
He was first chief-justice of Dakota. 


ABRAHAM BrowninG, one of the oldest and 
best-known lawyers in New Jersey, died at his 
home in Camden on the 22d of August, aged 
eighty-one. He was admitted to the bar in 
Philadelphia in 1834, and in the same year was 
admitted to the bar of New Jersey. From that 
time on, until failing health obliged him to relin- 
quish his profession, he was engaged in constant 


practice of the law at Camden. 
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Jupce Epwarp Lewis, late presiding justice of 
the St. Louis Court of Appeals, died suddenly at 
his residence in that city on September 21, from 
the bursting of a blood-vessel in his head. Judge 
Lewis was born in Washington, D. C., Feb. 
22, 1820, and was a blood relative of George 
Washington. 

Hon. Ninian W. Epwarps, a prominent Illi- 
nois lawyer, died at Springfield in that State on 
September 2. He was the son of Ninian Edwards, 
the first and only territorial governor of Illinois, 
and was born April 15, 1809. He graduated from 
the law department of Transylvania University in 
1833. As a lawyer he attained the highest rank, 
and his views and advice were frequently sought 
by the profession. He held many political offices, 
filling them all acceptably. 


REVIEWS. 


In an article on the establishing of “ A Court of 
Criminal Appeal,” in the September number of 
the ScorrisH Law Review, the writer, discussing 
trial by jury, says: “It is open to grave doubt 
whether the interposition of a jury in criminal 
cases has any advantage at all; but if the people 
think it has value, and are willing to serve on 
juries, the system will be continued. The day 
may come when the public will cease to regard 
the benefits of jury trial as equivalent to the 
trouble and expense which it involves. If our 
confidence in the honesty and wisdom of our 
judges grows as it has grown for generations, 
the time may come sooner than some imagine 
when juries will be dispensed with as cumbersome, 
valueless, and unnecessary.” 

A few more “ Cronin ” cases may bring Ameri- 
cans to the same way of thinking regarding juries. 


Tue third number of the JurmicaL Review 
(Edinburgh) maintains the high standard of its 
predecessors. Charles Scott contributes an in- 
teresting paper on “ Insanity in its Relation to the 
Criminal Law ;” John M. McCandlish discusses 
“Insurance Companies and the Income-Tax ;” 
Ex-Chief-Justice Macleod gives an_ interesting 
sketch of the “ Administration of Justice on the 








Gold Coast;” and there are articles on “ The 
History of the Colonial Office,” and “The Ju- 
dicial System of Germany,” by A. Wood Renton 
and J. J. Cook, respectively. The number con- 
tains a finely executed portrait of the late Lord 
Fraser. 


In the PouiricaL SCIENCE QUARTERLY for Sep- 
tember, Prof. F. W. Maitland commences an arti- 
cle on “ English Legal History,” which will be 
read with interest by the layman as well as by the 
legal profession. Prof. W. J. Ashley contributes 
an account of “ James E. Thorold,” the English 
Economist, and his writings ; and there are reada- 
ble articles on “Town Rule in Connecticut,” 
“Farm Mortgages,” “ Railroad Indemnity Lands,” 
and “ Italian Immigration.” 


THE CrimiInAL LAw MAGAZINE AND REPORTER 
for September has, for its leading article, “ Admis- 
sions and Confessions in Criminal Cases,” by 
Stewart Rapalje. The other contents are full of 
interest to the profession. 


BOOK NOTICES. 


Lawyers’ Reports ANNOTATED. Book III. 
Lawyers’ Co-Operative Publishing Co., Roches- 
ter, N. Y., 1889. $5.00 net. 


We find the third volume of this valuable series 
equal in every respect to those previously issued. 
The character of the cases reported, the complete- 
ness of the report of every case, the thorough anno- 
tation by Mr. Desty, and the thorough indexing 
must commend these Reports to the profession. 


THE Law or DamaGEs. By JOHN GUTHRIE SMITH. 
Second Edition. T. & T. Clark, Publishers, 
Edinburgh, 1889. $6.00. 


It is nearly twenty-five years since the publication 
of the “Law of Reparation” by the same author. 
The structure and arrangement of the present volume 
make it substantially a new work rather than a sec- 
ond edition of the old one. Although denominated a 
treatise on the reparation of injuries as administered 
in Scotland, it covers so wide a scope, and goes so 
thoroughly into the general principles of the law of 
damages, that it will be found of great use to the 
legal profession in this country. The author treats 
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his subject under the following heads: I. Grounds 
of Responsibility; II. Deceit and Contract; III. 
The Limitations of Responsibility; IV. The Church 
and the Civil Law; V. Trespass to Person and Prop- 
erty; VI. Road and Railway Accidents; VII. Col- 
lisions at Sea; VIII. Fraud; IX. Injuries to Land; 
X. Defamation; XI. Abuse of Legal Process; XII. 
Infringement of Copyright, Patents, and Trade- 
marks; XIII. Master and Servant; XIV. The 
Measure of Damages. 
of great industry and remarkable learning in do- 
mestic and foreign jurisprudence on the part of the 
author. ’ 


MODERN Jury TRIALS AND ADvocaTES. ‘THE ART 
or A HuNDRED Lawyers. A New Fourth Edi- 
tion. By J. W. Donovan. Published by Banks 
& Brothers, New York. $4.50. 


This work of seven hundred pages is made up 
of forty condensed trials, each with the advocates 
graphically described, giving their art, skill, and elo- 
quence. The cases are selected with extreme care 
from the most noted trials of twenty-five years. 
They cover the whole range of jury practice and 
romance of law. About one hundred advocates like 


Beach, Butler, Matthews, Storrs, Porter, Graham, | 


Dexter, Chipman, Carpenter, Curtis, Voorhees, Mar- 
shall, Crittenden, Brown, Davis, Gordon, Stanton, 








| valuable.” 
| ten.” — Post and Tribune. 
The work bears the stamp | 








Brady, Lothrop, Tremain, etc., are described, and 
samples of their eloquence, with others for ages 
back reviewed. A large space is given to rules of 
practice, art of selecting juries and winning Cases. 
Thirty-four pages of eloquent closing periods con- 
clude the volume. Judge Matthews says: “It is ex- 
cellently made, highly interesting and permanently 
“The most interesting book lately writ- 
“That excellent work, 
Modern Jury Trials.” — Detroit Free Press. “There 
is no work with near this extent of eloquence.” — 
Ann Arbor Courier. ‘Well edited and exceedingly 
valuable.” — /udianapolis News. “The rapid sale 
and strong recommend of many able lawyers show 
a demand for it.” — Milwaukee Sentinel. 


Tacr IN Court. By J. W. Donovan, 1889. 
Williamson Law Book Co., Rochester. Law 
Sheep. $1.00. 


A work of condensed art, wit, and eloquence, illus- 
trated; with Trial Rules, Sketches, and rare inci- 
dents. An exceedingly taking work; has reached 
fourth edition. Last edition greatly enlarged. _II- 
lustrated with portraits of Fuller, Blackburn, Curtis, 
etc. This book has received the highest praise from 
the very best judges of Trial Practice. Attorney- 
General Taggart says: “The best book on Trial 
Practice I ever read.” 
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